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INTRODUCTION

The United States unmanned aerial vehicle (UAV or drone) program has origins dating back to
the early partofthe twentieth century. From crude targettug vesselsto sophisticated Hellfire
missile delivery vehicles, United States drones have undergone a gradual metamorphosis from
theirearly days as anobscure technologyto their present status as a centerpiece in global
counterterrorism operations. Since the attacks of September 11, 2001 and the onset of the war
onterror, weaponized drones have effectuated thousands of strikesinnumerous countries
spanning multiple continentsinthe course of aclaimed non-internationalarmed conflict with
“al-Qaida, the Taliban and their associated forces.”

Aplethoraofscholarship has evaluated aspects ofthe legal underpinnings ofthe nearly two
decade-longcampaignanditsutilizationofweaponizeddrones. Thisarticle buildsuponthat
analytic foundation to date in articulating and assessing the present United States legal position
vis-a-visits lethal drone strike operations under relevant principles of international law. It
identifiesnumerousinstancesinwhichthe United States positiondepartstovaryingdegree
from general international understanding and concludes that, in the aggregate, these
deviationsare sufficienttopose seriousinternationalrule oflawconcerns. ltthengoesfurther
to briefly consider possible alternatives for mitigating these concerns, but notes their
challenges given prevailing political circumstances.

The article is organized in four parts. Part | provides a condensed history of the development of
drone capabilities in the United States and their use under the administrations of Clinton, Bush,
Obamaand Trump. Partll surveys principles ofinternational law relevantto the analysis of
United States drone strike operations abroad. Part Ill draws on key government documents to
articulatethe United Stateslegal position,includingitsjusadbellumjustificationsand stance
on international humanitarian and international human rights law principles, and offers a legal
assessment. Part |V briefly considers and evaluates possible alternatives to the present
position.

1J.D.,UCLASchoolofLaw, 2018; M.Phil., International Relations, Trinity Hall, Cambridge, expected 2020.
The views and opinions of authors expressed herein do not necessarily state or reflect those of the United
States government or Lawrence Livermore National Security, LLC.

1 BarackObama, “TheFutureofourFightAgainst Terrorism,” (Speech, Washington,D.C.,May23,2013),National Defense
University, https://www.lawfareblog.com/text-presidents-speech-afternoon
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PART I
OVERVIEW OF UNITED STATES DRONE PROGRAM

Developmental History

Perhapstheearliestemploymentof UAVsformilitary purposesdatesbackto 1849 withthe
Austrianarmy’suseofincendiaryballoonbombsinits suppression ofthe Republicof San
Marco in Venice.? Development of crude UAV technology progressed over the next century
with the advent of pilotless aircraft during the period of World War|. The United States
initiated experimentation with such craft, developing early targetdrones.? Inthe course of
World War I, these UAVs were primarily used as training tools for antiaircraft artillery testing
and, to some extent, in aerial attack missions.* Afterthe war, the sophistication of drone
capabilities increased with the refining of television-facilitated, remote-controlled technology,
whichenabledcraft, likethe RyanFirebee,tocarryoutreconnaissance missionsduringthe
Vietnam War.

Inthe early 1970s, John S. Foster, a physicistand fourth director of Lawrence Livermore
National Laboratory, considered the possibility of equipping small, remotely-operated drones
with ground-scanning cameras and, potentially, bombs. His musings led the Defense Advanced
Research Projects Agency to construct two primitive seventy-five pound prototypes, Praeire
and Calere, using lawn mower engines with limited flight times of two hours.® Further
prototypesweredevelopedoverthe subsequentdecade, thoughmore seriousthoughtasto
theiractualoperationalizationwould notcome until 1982. OnJune 9ofthatyear, the Israeli Air
Force (IAF), equipped with United States F-15 Eagle aircraft, launched Operation Mole Cricket
19to disable Soviet-manufactured Syrian surface-to-air missile (SAM) systems and free Syrian
airspaceforlsraeliuseinitsinvasion of Lebanon. Utilizing drones for decoy andreal-time
reconnaissance purposes, the IAF successfullyincapacitated Syrian SAM networks, the firsttime
United States-manufactured aircraft had decisively overcome such systems.®

2 Kashyap Vyas, “ABriefHistory of Drones: The Remote Controlled Unmanned Aerial Vehicles,” Interesting Engineering, January
2,2018, https://interestingengineering.com/a-brief-history-of-drones-the-remote-controlled-unmanned-aerial-vehicles-uavs.
3 Vyas, “A Brief History of Drones: The Remote Controlled Unmanned Aerial Vehicles.”

4“The History of Drone Technology,” RedOrbit.com, last modified May 4, 2018, https://www.redorbit.com/reference/the-
history-of-drone-technology/
5 Jack Doyle, “Fatherofthe Drone,” OZY (December2013), https://www.ozy.com/flashback/father-of-the-drone/4073

6 “35 Years Since Operation Mole Cricket 19: Lessons From One of the Most Critical Battles of the Cold War,” Military Watch,
accessed December 3, 2018, https://militarywatchmagazine.com/article/35-years-since-operation-mole-cricket-lessons-from-
one-of-the-most-critical-battles-of-the-cold-war . The United States had specifically designed the F-15 Eagle to counter Soviet
surface-to-airmissile (SAM)systemsand MiG-21fighters (likethe onesoperated by the Syrianarmy), whichithadfailedto
decisively counter during the course of the Vietnam War.




This demonstrated strategic utility of drones coincided with burgeoning terrorist threats in the
Middle East.” While U-2 reconnaissance aircraft could provide some intelligence, drones could
hoveratloweraltitudes overkey points ofinterest. LeadingSystems, Inc.,wasretainedina
$40million“black” Pentagon projecttofurtherdevelop UAV capabilities.® Bythe end of 1986,
it had developed the Gnat and Amber prototypes, but subsequently went bankrupt due to post-
ColdWarfundingcuts. In1991, the projectwas purchased andrevitalized by a United States
defense contractor, whichengineered asilentmotorforthe Gnat. Thisledtodevelopmentof
what became the MQ-1 Predator.

Clinton Administration

The incoming Clinton Administration faced issues of incomplete intelligence in its monitoring of
escalating tensionsin Yugoslavia. The Central Intelligence Agency (CIA) soughtto bolsterits
capabilities, purchasing multiple Gnats deployed to its Gjader airfield in Albania. The Pentagon
followed suit, deploying its drones to the Taszar base in Hungary.® Despite some of the
shortcomings of the early Predator — its vulnerability to anti-aircraft defenses and some
technical difficulties with its wings — it was successful in providing valuable intelligence through
the 1990s and, ultimately, the 1999 North Atlantic Treaty Organization (NATO) Kosovo
intervention.

Allthe while, threats ofterrorisminthe Middle East persisted duringthe 1990s. Throughout
the previous decade, the CIA and Pakistani Inter-Services Intelligence Directorate had
channeled considerable funds to Afghani mujahedeen in their struggle against Soviet
occupation and the Soviet-backed regimes of Babrak Karmal and, subsequently, Mohammad
Najibullah.™ The provision of sophisticated anti-aircraft weaponry continued from 1985 to the
eventual Sovietwithdrawalin 1989."" Upon the fall of Najibullah’s governmentin 1992, the
Peshawar Accords set up a coalitional government, comprised of representatives from seven
different mujahedeen factions. However, this multi-partite power-sharing framework quickly
unraveledintocivilwar. In 1994, the Talibanemerged fromwhatis believedtohave beena
collection of Afghani nationals studying at religious institutions in Pakistan.'? Shortly

7 Chris Woods. “The Story of America’s Very First Drone Strike.” The Atlantic, May 2015._
https://www.theatlantic.com/international/archive/2015/05/america-first-drone-strike-afghanistan/394463/.
Roughly 300 United States and French peacekeeperswerekilledinLebanoninterroristattacksin 1983.
8 Woods, “The Story of America’s Very First Drone Strike.”

9 Woods, “The Story of America’s Very First Drone Strike.”

10 Kenneth Katzman and Clayton Thomas, Afghanistan: Post-Taliban Governance, Security, and U.S. Policy (Washington, D.C.:
Congressional Research Service, Library of Congress, 2017), 3,
https://crsreports.congress.gov/product/pdf/RL/RL30588/278.The United States Department of States indicated that
approximately $3 billionineconomic and covert military supportwas provided tothe Afghani mujahedeen from 1980 to
the Soviet withdrawal in 1989.

" Katzman and Thomas, Afghanistan, 2-3.

124The Taliban,” Mapping Religious Organizations, Stanford University, accessed December 6, 2018,_
http://web.stanford.edu/group/mappingmilitants/cgi-bin/groups/view/367
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thereafter, it seized Kandahar City and, in 1996, Kabul. It established the Islamic Emirate of
Afghanistan in September 1996 under Mohammad Umar.

The Clinton Administration refused to recognize the Taliban as the legitimate government of
Afghanistan and demanded closure of the Afghaniembassyin Washington, D.C.,in 1997. Of
mounting concern was the regime’s relationship with al-Qaida, an organization founded by
Saudinational, Osamabin Laden, in connection with the Egyptian Islamic Jihad in late 1988."3
The group adopted an adversarial position toward United States interference in the Middle East
and had orchestrated the bombing of the Gold Mohur Hotel in Aden, Yemen in December 1992.
Thisandotherpotentialthreats posed byal-Qaidadid notgounwatchedinthe United States'
andraisedthe stakesin Afghanistan, where bin Ladenrelocated from Sudanin May 1996.
Theseworriesbecame evenmore acute afterthe August7, 1998 bombings of United States
embassiesinNairobi, Kenyaand Dares Salaam, Tanzania. Sanctions were promptlyimposedon
the Taliban government and cruise missiles were fired at suspected al-Qaida training campsin
eastern Afghanistan andSudan.'®

The CIA and the newly-created National Coordinator for Security, Infrastructure Protection and
Counterterrorism (NCSIPC) zeroed in on al-Qaida and possible means of countering it. One
measureconsideredwasdronesurveillance, which President Clintonauthorizedtogather
intelligence on jihadist training grounds in rural Afghanistan.'® The missions performed
unexpectedly well, evenyielding imagery of afigure appearing to be bin Laden himself."”
NCSIPC director, Richard Clarke, was the first to suggest the prospect of actually arming the
Predatorto eliminate the alleged target, though this met with initial pushback from both Air
Force and CIA circles —the former concerned that the United States was not at war with
Afghanistan and the latter concerned that, as an intelligence agency, it should not be engaging
in military-like actions.'®

Other possibilities, including investiture in regional proxy organizations, capture missions and
assassination schemesinvolvingair-launched Tomahawk cruise missiles, were bandied about,
butfaltered due to the inability of the intelligence community to pinpoint bin Laden’s precise
locationforaperiod sufficientlylengthyto carryoutmissile strikes, inadditiontoreservations

13 “Mapping Militant Organizations: Al Qaeda,” Stanford University, accessed on December 10,2018,
http://web.stanford.edu/group/mappingmilitants/cgi-bin/groups/view/21?highlight=al+gaeda

14 Department of State, 1996 Patterns of Global Terrorism Report (Washington, D.C.: 1997), https://1997-
2001.state.gov/global/terrorism/1996Report/1996index.html#intro; Department of State, Patterns of Global Terrorism: 1997
(Washington, D.C.: 1998), https://1997-2001 .state.gov/global/terrorism/1997Report/1997index.html

1 5 Jamie Mclintyre,“U.S. MissilesPound Targetsin Afghanistan, Sudan,” CNN, August20, 1998,
http://www.cnn.com/US/9808/20/us.strikes.01/

16 Kaplan, Fred. “The First Drone Strike.” Slate, September 2016._

http://www.slate.com/articles/news and politics/the next 20/2016/09/a_history of the armed drone.html

17 Warren Bass, “How the U.S. Stumbled into the Drone Era,” The Wall Street Journal, July 24, 2014._
https://www.wsj.com/articles/how-the-u-s-stumbled-into-the-drone-era-1406234812

18 Kaplan, “The First Drone Strike.”




surrounding the potential impact on civilian populations.'® Counterterrorism deliberations
intensifiedfurtherwhenal-Qaidaoperatives carried outafurtherbombing, thistimeonthe
USSColeinYemen’sAdenHarboronOctober12,2000. Shortlythereafter,in President
Clinton’s final month in office, high level officials largely reached consensus on the desirability
of arming drones, reasoning that if air-launched Tomahawk missile strikes were justifiable, then
surely smaller Hellfire missile strikes launched from Predator drones would be as well.?° Thus,
the Predatorwas subsequentlymodifiedtocarryalaser-seekerandanair-to-ground Hellfire
missile.

Bush Administration

Five days into President Bush’s first term, Clarke senta memorandum to the incoming National
Security Advisor, CondoleezzaRice, stating thatal-Qaida“isnotsome narrow, little terrorist
issue,” but rather “affects centrally [United States’] policies on Pakistan, Afghanistan, Central
Asia, North Africa and the GCC [Gulf Coast Countries].”?" Though the new administration did
notrespond to the admonition with the greatesturgency, itdid push forward with the testing
ofthe armed Predatorand scheduled deploymentforlate inthe year2001.2? Itwould be the
attacks of September11,however, thatwould usherinthe dawn ofthe weaponizeddrone era.

The attacks were immediately attributed to al-Qaida operatives and a five-point ultimatum was
presentedto Umar’s governmentdemanding the extradition of allal-Qaidaleaders andfull
access to suspected terrorist training camps.2? Initially Taliban leaders declined, citing arequest
forevidence of bin Laden’sinvolvementin the attacks, but did ultimately offerto acquiesce.
The United States rejected this offer and, instead, launched Operation Enduring Freedom on
October 7,2001.2* The Taliban regime was expeditiously toppled, though large numbers of its
members evaded capture, seekingrefuge inruralregions of Afghanistan and Pakistan.

As part of the campaign pursuant to the Authorization for Use of Military Force (AUMF) passed
by Congress on September 14, the armed Predator, which was still undergoing evaluation and
testing atthe time, was promptly called into service and deployed. Withintwo months ofthe
attacks, itis estimated that CIA-operated drones fired approximately forty Hellfire missiles
throughout Afghanistan, allegedly killing bin Laden’s son-in-law, Mohammad Atef.?5 Though
precisedataondronestrikesin Afghanistanfromthis earlyperiodiselusive, the programwas
expanded in 2004 to include al-Qaida operatives in Pakistan, where from 2004 through 2008, at

19 Bass, “How U.S. Stumbled into the Drone Era.”
20 Kaplan, “The First Drone Strike.”

21 National Security Council, “Memorandumfor Condoleezza Rice: Presidential Policy/initiative Review—Al Qida Network”
(Washington, D.C.: The White House, January 25, 2001), https://nsarchive2.gwu.edu/NSAEBB/NSAEBB147/index.htm

22 Kaplan, “The First Drone Strike.”

23 “The U.S. Refusesto Negotiate withthe Taliban,” British Broadcasting Company, accessed on December 10,2018,
http://www.bbc.co.uk/history/events/the us refuses to neqgotiate with the taliban

24 Kathy Gannon, “Bush Rejects Taliban Bin Laden Offer,” Washington Post, October 14, 2001.
25 Woods, “The Story of America’s Very First Drone Strike”; Kaplan, “The First Drone Strike.”
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least forty-nine strikes were conducted killing at least 404, including, at least 167 civilians.? Itis
alsopossiblethatasmallnumberofdrone strikes mighthave beenconductedin Somaliaas
wellin2007.% Itisunclearwhatrole drones playedin OperationIragi Freedomin 2003 andits
aftermath,though,incidentally,thetechnologyfeaturedinasaplankintheflawedpretensefor
the invasion, which suggested Iraq had a UAV fleet capable of delivering biological and
chemical weapons.?8

More translucent than the opaque data on drone operations under President Bush is his
Administration’s enhanced interrogation policy. After September 11, the decision was quickly
taken to classify the attacks as acts of war, instead of acts of international crime. On the
endorsementofJohnYo00,?°captured suspectsweretobedeemeddetaineesasopposedto
prisoners ofwar, therebyavoidingthe applicability of Geneva Convention protectionsforthe
latter. On September 17,2001, PresidentBush authorized the CIAto commence with the
employment of enhanced interrogation techniques.® The “Torture Memos™®' of Yoo and
Assistant Attorney General, Jay Bybee, followed, presenting a maximally narrow definition of
torture, arguing against the constitutionality of the application of the United Nations
Convention Against Torture (CAT) to the president in restricting his ability to wage a war against
terrorism and providing justifications for the interrogation practices.>?

The CIA, the Defense Intelligence Agency and factions of the military proceeded to carry outa
variety of tactics on detainees at such locations as Guantanamo Bay in Cuba, Abu Ghraibin Iraq
and various black sites around the world. Shortly after the invasion of Iraq, Amnesty
Internationalreleasedreportsin June 2003 of grave humanrights abuses perpetrated by
United States personnel at Abu Ghraib, leading to mass media coverage and unleashing what
became the Abu Ghraib prisoner abuse scandal.®® This, along with the leak of one of the
Torture Memos in June 2004 and the CIA’s destruction of damning video tapes in 2005, led to
widespread popular condemnation. In December 2014, the Senate Intelligence Committee
released anexecutive summary ofasixthousand-pagereport “highly critical” ofthe CIA’s

26 “Drone Strikes in Pakistan,” The Bureau of Investigative Journalism, accessed October 29, 2018,

https://www.thebureauinvestigates.com/projects/drone-war/pakistan
27 «

Drone Strikes in Somalia,” The Bureau of Investigative Journalism, accessed December 12,2018,
https://www.thebureauinvestigates.com/projects/drone-war/somalia

28 SpencerAckerman, “The CIA Actually Thought Saddam Had Drones Full of Bioweapons,” Wired, March 19,2013,
https://www.wired.com/2013/03/drone-bioweapons/

29 John Yoo served in the Office of Legal Counsel of the Department of Justice from 2001 to 2003.

30 Tessa Berenson, “A Timeline of the Interrogation Program,” Time, December 9, 2014, http://time.com/3625181/senate-
torture-report-timeline/

31 The “Torture Memos” refer to three documents stemming from the Office of Legal Counsel within the Department of Justice
in August 2002 —“Standards of Conduct for Interrogation Under 18 U.S.C. Sections 2340-2340A” drafted by Bybee,
“Interrogation of Al Qaeda” drafted by Bybee and an untitled letter drafted by John Yoo to Attorney General Alberto Gonzales.

32 JayBybee, “Standards of ConductforInterrogation Under 18 U.S.C. Sections 2340-2340A" (Washington, D.C.: Office of Legal
Counsel, United States Department of State, August 1, 2002), https://nsarchive?.gwu.edu/NSAEBB/NSAEBB127/02.08.01.pdf

33 “Iraq: Human Rights Must Be Foundation For Rebuilding,” Amnesty International Press Release, MDE 14/136/2003, June 20,
2003, https://www.amnesty.org/download/Documents/108000/mde141362003en.pdf
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treatment of detainees between 2001 and 2009.3* Today enhanced interrogation practices of
the CIA and Armed Forces in Afghanistan between 2003 and 2004 is under consideration for
possible action by the International Criminal Court.®®

A May 2004 report on detention and interrogation activities by CIA Inspector General, John
Helgerson, indicates that the CIA was already considering the legal infirmities of its detention
program in 2003.3¢ It raised concerns surrounding potential criminal liability for CIA officers
employinginterrogativetactics, like waterboarding, sleep deprivation and exploitation of
detainee phobias, under CAT. The number of detainees during this period was also
considerable. TheDepartmentof State’s Pattern’s of Global Terrorismreportfor2002notes
that the Pakistani government had detained and transferred custody to United States of some
five hundred suspected al-Qaida and Taliban affiliates and CIA Director, George Tenet, stated in
December 2002 that more than three thousand al-Qaida personnel had already been
detained.? Investigative reportingby Mark Mazzetti ofthe New York Times suggeststhat, in
lightof the legal issues surrounding the detention program and the scale of the detainee
population, alargelyinternal decision was taken by the ClAto transition from capturing to
killingsuspectedterrorists.® The CIA’sdrone program, separate anddistinctfromthatofthe
Departmentof Defense, became the vehicle forthe clandestine targetedkilling campaign.

Obama Administration

Eagertodistance himselffromtheignominy ofthe Bush Administration’s detention policies,
Barrack Obama vowed to end the program as a presidential candidate. Following his election,
he called for a “new approach [to countering terrorism]—one that reject[s] torture and one
that recognize[s] the imperative of closing the prison at Guantanamo Bay.”3° While phasing out
torture, available dataelucidates thatthis “newapproach”was in part justanembrace ofthe

34«Committee Study of the Central Intelligence Agency’s Detention and Interrogation Program” (Senate Select Committee on
Intelligence, December 9, 2014), https://www.intelligence.senate.gov/sites/default/files/publications/ CRPT-113srpt288.pdf
35«The Prosecutorofthe International Criminal Court, FatouBensouda, Requests Judicial Authorizationto
Commence an Investigation into the Situation in the Islamic Republic of Afghanistan” (Office of the Prosecutor,
International Criminal Court, November 20, 2017) https://www.icc-cpi.int//Pages/item.aspx?name=171120-otp-
stat-afgh. The investigation includes review of “war crimes by members of the United States ("US") armed forces
on the territory of Afghanistan, and by members of the US Central Intelligence Agency ("CIA") in secret detention
facilitiesin Afghanistanand ontheterritory of other States Parties tothe Rome Statute, principally in the period of
2003-2004.”

36 “Counterterrorism, Detention and Interrogation Activities from September 2001 to October 2003,” 2003-7123-1G (Central
Intelligence Agency, May 7, 2004), https://www.cia.gov/library/readingroom/document/5856717

37 Micah Zenko, “Why Did the CIA Stop Torturing and StartKilling,” Council on Foreign Relations (blog), April 7,2013,_
https://www.cfr.org/blog/why-did-cia-stop-torturing-and-start-killing

38 Mark Mazzetti, “Rise ofthe Predators: A Secret Deal on Drones, Sealedin Blood,” The New York Times, April 6,2013,_
https://www.nytimes.com/2013/04/07/world/asia/origins-of-cias-not-so-secret-drone-war-in-pakistan.html?pagewanted=print

39 Barrack Obama, “Speech on National Security” (speech, May 21, 2009), The New York Times,_
https://www.nytimes.com/2009/05/21/us/politics/21obama.text.html
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CIA’s kill-in-lieu-of-capture preference dating back to the Helgerson Memo of President Bush’s
first term.

PresidentObama’sfirstyearin office saw a dramaticincrease inthe numberof authorized
drone strikes with Pakistan becoming the hub ofthese operations during his firstterm. The
fifty-four known strikes he authorized in Pakistan in 2009 alone exceeded the forty-nine during
his predecessor’s entire tenure as president.? The Bureau of Investigative Journalism reports
thatfrom2009through2015atleast372drone strikeswere carried outin Pakistanresultingin
atleast 2,084 total casualties, of which atleast 246 were civilians.*' Inthe years 2009 and
2010, three air strikes were also conducted in Yemen, though these figures sharply increased in
2011,whenal-Qaidaforces allegedlyinfiltrated Yemeni protests affiliated with the broader
Arab Springuprisings. From 2011 through2015, atleast 114 air strikes were authorized in
Yemen, killing537 people and atleastseventy-sevencivilians.*?> The campaignin Somalia
againstal-Shabaab,commencedbyPresidentBushin2007,was continued and expanded under
President Obama, with at least nineteen authorized air strikes from 2009 through 2015 leading
toatleastforty casualties.*® Healsoauthorized the CIAto provide assistance to Arab Spring-
relatedrebelgroupsopposingthegovernmentofBasharal-Assadin Syria. Insummer2014,
airstrikes in Syria were commenced against Islamic State of Iraq and the Levant (ISIL)
operatives, whichledtoareported 13,501 strikesin Syriaand Iraqfrom August2014 through
the end of Obama'’s presidency (the number of drone strikes is not available).**

The administration’s embrace of targeted drone strikes as a centerpiece of its counterterrorism
operationswas notundertaken, however, without some consideration oflegal constraints.
President Obama himself noted a reservation that drones might become a “cure-all for
terrorism,” particularly in non-active war zone regions.*® In May 2013, the White House
released the Presidential Policy Guidance on Procedures for Approving Direct Action Against
Terrorist Targets Located Outside the United States and Areas of Active Hostilities (PPG) fact
sheet. It stated a preference for capture and set forth criteria for the use of lethal force,
namely, a legal basis for the use of force, a “continuing, imminent threat” posed by prospective
targets,acheckboxlist,including“nearcertainty” ofanytarget’s presenceand minimalrisk to
non-combatants, and compliance with international laws of armed conflict and state

40 JessicaPurkissand Jack Serle, “Obama’s Covert Drone Warin Numbers: Ten Times More Strikes Than Bush,” The Bureau of
Investigative Journalism, January 17, 2017, https://www.thebureauinvestigates.com/stories/2017-01-17/obamas-covert-drone-
war-in-numbers-ten-times-more-strikes-than-bush

41 “Drone StrikesinPakistan,” The Bureau ofInvestigative Journalism,accessed January2,2019,
https://www.thebureauinvestigates.com/projects/drone-war/pakistan

42 “Drone StrikesinYemen,” The Bureau of Investigative Journalism,accessedJanuary2,2019,
https://www.thebureauinvestigates.com/projects/drone-war/yemen

43 “Drone Strikes in Somalia,” Bureau of Investigative Journalism, accessed January 2, 2019,
https://www.thebureauinvestigates.com/projects/drone-war/somalia

44 purkiss and Serle, “Obama’s Covert Drone War in Numbers: Ten Times More Strikes Than Bush.”

45 Daniel J.Rosenthaland Loren Dejonge Schulman, “Trump’s Secret Waron Terror,” The Atlantic, August 10,2018,
https://www.theatlantic.com/international/archive/2018/08/trump-war-terror-drones/567218/
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sovereignty.*® The administration also issued Executive Order 13732 in July 2016 which
affirmedthe United States’ commitmenttorespectthelawsofarmedconflictand calledforthe
release of an annual reporton “the number of strikes undertaken by the U.S. Government
against terrorist targets outside areas of active hostilities” and “assessments of combatant and
non-combatant deaths resulting from those strikes.”’

Trump Administration

At the time of this writing, President Trump seems to have embraced his predecessor’s
operational expansion of the drone program but rejected his key bureaucratic constraints and
protections. Pivotally, he appears to have waived the Obama-era requirement for White House
authorization of lethal strikes, endowing generals andlower-level commanders with wide
latitudeinorderingstrikes,andfoundationally loweredthestrike threshold, cuttingObama’s
PPG requirement of a “continuing, imminent threat.” Additionally, he appears to have
removed from the checkbox list the requirement of “near certainty” that the targetbe in the
strike vicinity.*® Unlike President Obama, who made an overt effort to legitimize drone
operations through greater public transparency, President Trump has actively undermined this
initiative, revoking Executive Order 13732’s reporting requirement*® and vigorously
withholding even general information concerning his new drone guidelines and overall strategy.

Despite all the secrecy, available data readily supports the proposition that the Trump
Administration hasreinvigoratedtargeted strike operations. Inthe president’sfirstyear, the
number of strikes in Yemen shot up to 127, compared with the thirty-seven of President
Obama’sfinal year.>® In Somalia, 2017 saw atleast thirty-five confirmed strikes againstal-
Shabaab, compared with the fourteen of the year prior.5' These spikes and the intensification
ofairoperations are not surprisingin light of the administration’s March 2017 exemption of
swaths of both countries from Obama-era targeting guidelines by simply declaring them areas
of active hostilities.>? The number of strikes in Afghanistan also more than doubled from 1,071

464y.s. Policy Standards and Procedures for the Use of Force in Counterterrorism Operations Outside the United States and
Areas of Active Hostilities,” Office of the Press Secretary, May 23, 2013, https://obamawhitehouse.archives.gov/the-press-
office/2013/05/23/fact-sheet-us-policy-standards-and-procedures-use-force-counterterrorism

47 “United States Policy on Pre-and Post-Strike Measures to Address Civilian Casualties in U.S. Operations Involving the Use of

Force,” Executive Order 13732, 81 FR 44485, July 7, 2016, https://obamawhitehouse.archives.gov/the-press-
office/2016/07/01/executive-order-united-states-policy-pre-and-post-strike-measures

48 Katie Bo Williams, “How Many Civilians Die in Covert US Drone Strikes? It Just Got Harder to Say,” Defense One, March 6,
2019, https://www.defenseone.com/news/2019/03/how-many-civilians-die-covert-drone-strikes-it-just-qgot-harder-to-
say/155355/?oref=d_brief nl

49 Matthew Kahn, “Document: Trump Revokes Obama Executive Orderon Counterterrorism Strike Casualty Reporting,”
Lawfare, March 6, 2019, https://www.lawfareblog.com/document-trump-revokes-obama-executive-order-counterterrorism-
strike-casualty-reporting

50 “Drone Strikes inYemen.”

51 “Drone Strikesin Somalia.”

52 jessica Purkiss, Jack Serle and Abigail Fielding-Smith, “US Counter Terror Air Strikes Double in Trump’s First Year,” The Bureau
of Investigative Journalism, December 19, 2017, https://www.thebureauinvestigates.com/stories/2017-12-19/counterrorism-
strikes-double-trump-first-year
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in2016t02,609in2017.%3 In early 2018, the president made overtures about Pakistan,
suggestingina Tweetthatthey “give safe haventotheterrorists we huntin Afghanistan, with
littlehelp. Nomore!” Thoughatrendofdecliningairstrikesin Pakistanwasreversedin2017,
2018sawonlyone confirmedstrike. Additionally, the CIAisexpandingdrone operationsto
northeastern Niger in furtherance of potentially instituting strikes against suspected Islamic
militants in Libya.54

Asof presently, the Trump Administration’s drone policy is largely unclear. The downward
delegation of ultimate decisional authority has increasingly displaced responsibility from
politically accountable administration leaders. Prevailing strictures of secrecy adopted by the
administration have undermined congressional oversight, limiting public hearings and
discussions. The lack of clear guidelines would also seem to eschew verifiability of compliance
withrelevantinternationallaws. Thismaywellsuggesttotheinternational communitythatthe
United States’ strike operations fall outside the scope of accepted norms and constitute an act
of United Statesexceptionalism.

Summary

Theevolutionof UAV technologiesinthe United States predates World War I, though, itwas
the 1970sand 1980s that saw the conception and realization ofthe droneinits early modern
form. Dronedevelopmentwasrevitalizedinthe wake ofthefirst Gulf Warandthe successful
use of precision-guided munitions. Under the Clinton Administration, both the CIA and
Pentagon began operationalizing modern drone capabilities for reconnaissance purposes, first
in Europe and thenin the Middle Eastamid rising concerns about al-Qaida operationsin
Taliban-controlled Afghanistan. The practice became more acute in rural Afghanistan following
the al-Qaida-attributed bombings of United States’ embassies in Kenya and Tanzaniain 1998,
wherethe performance ofdrone surveillance exceeded expectations. NCSPIC director, Richard
Clarke, suggested armingdronesto eliminate key targetsidentified in thefield, though this
initially met with reluctance from both CIA and Pentagon circles. However, consensus to move
forward was finally reached in the last weeks of the Clinton presidency.

Weaponizeddrones appeartohave beenoperationalizedintheimmediate aftermath ofthe
September 11 attacks and the congressional AUMF of September2001. Underthe Bush
Administration, the use of targeted drone strikes was largely classified, though itis documented
thatoperations were expanded to Pakistanin 2004, where atleast forty-nine strikes were
conducted by 2009. President Obama embraced and expanded targeted drone strike
operations in Afghanistan, Pakistan, Yemen and Somalia and introduced them in Syria, while
alsoattemptingtodevelop policy guidelinesforenhancedtransparency andaccountability.

53 «Drone Strikes inAfghanistan,” The Bureau of Investigative Journalism,accessedonJanuary 2,2019,.
https://www.thebureauinvestigates.com/projects/drone-war/afghanistan

54 Joe Penny, Eric Schmitt, Rukmini Callimachiand Christoph Koettl, “C.I.A. Drone Mission, Curtailed by Obama, Is Expandedin
Africa Under Trump,” The New York Times, September 9, 2018, https://www.nytimes.com/2018/09/09/world/africa/cia-
drones-africa-military.html
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President Trump has embraced his predecessor’s expansion of drone operations, while
apparentlyrevertingbacktoBush-erasecrecyandrelaxingObama-eralegalandprocedural
guidelines. As ofthetime of this writing, the parameters ofthe Trump Administration’s drone
policy remain largely unknown and susceptible to serious legal critique.

Drone Program Details

Relevant Actors

Both the United States military and the CIA carry out drone strikes around the world.
Cooperationbetweenthe CIAandthe military’s JointSpecial Operations Command®®(JSOC)has
been extensive, though in the case of drone strike operations, frequency, scope and applicable
protocols and engagement directives are largely unclear.% Still, there is reason to believe that
military-ClA synergyinthe drone sphere has beenconsiderable. In September2011, the
Washington Postreported that “co-mingling [of the organizations] atremote basesis so
complete that US officials ranging from congressional staffers to high-ranking CIA officers said
they often find it difficult to distinguish agency from military personnel.”’ Ithas also noted
thatthe two organizationsmayhave carried outoperations pursuanttoone another’slegal
authority, alleging CIA Director, General Mike Hayden, communicated with Central Command
commander, General Martin Dempsey, “to sortoutwhich activities should be done by the
militaryunder Title 10and which shouldbe CIATitle 50 ‘covert’ activities.”®® Intestifying before
a 2011 hearing of the Emerging Threats and Capabilities Subcommittee of the House
Committee on Armed Services, acting Assistant Secretary of Defense for Special Operations and
Low Intensity Conflict, Michael Lumpkin, stated “[w]hichever organization [CIA or JSOC] has
primary authority to conductthe operationsleads; whicheverorganization hasthe superior

% TheJJSOCwasestablished byaclassifiedcharterin 1980tocarryoutspecial operationsandreportingdirectly tothe Joint
Chiefs of Staffto permit more expeditious decision-making. ltwas later moved underthe Special Operations Command
(SOCOM), which, in 2003, then-Secretary of Defense, Donald Rumsfeld, converted into a “supported command” to allow it to
plan and execute its own missions. Under President Bush, the Administration bypassed SOCOM altogether, issuing orders
directly to JSOC. More recently, while CIA drone strikes have attracted more generally attention due to governmental leaks and
concernoverthe Agency’s involvementin combat-like operations, JSOC drone activities have, according to some, been farmore
expansive. See “The Civilian Impact of Drones: Unexamined Costs, Unanswered Questions,” Columbia Law School Human Rights
Clinic and Center for Civilians in Conflict, 2012, 11, https://www.law.columbia.edu/human-rights-
institute/counterterrorism/drone-strikes/civilian-impact-drone-strikes-unexamined-costs-unanswered-questions; News
Briefing, Department of Defense, January 7, 2003, http://www.defense.gov/transcripts/transcript.aspx?trascriptid=1226;
Gretchen Gavett, “What is the Secretive US ‘Kill/Capture’ Campaign,” PBS, June 17, 2011.

56 «

The Civilian Impact of Drones: Unexamined Costs, Unanswered Questions,” 11.

57 GregMillerand Julie Tate, “CIA Shifts Focus toKilling Targets,” The Washington Post, September 1,2011,_
https://www.washingtonpost.com/world/national-security/cia-shifts-focus-to-killing-
targets/2011/08/30/gIQA7MZGuvI _story.html?utm term=479139a5daed

58 David Ignatius, “Rewriting Rumsfeld’s Rules,” The Washington Post, June 3, 2011,

https://www.washingtonpost.com/opinions/rewriting-rumsfelds-
rules/2011/06/02/AGHIXPIH story.html?utm_term=.004ec9f73f58
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planning and expertise plans it; both organizations share information about intelligence, plans
and ongoing operations fully and completely.”®

InPakistan,the CIAhasappearedtobearprimaryresponsibilityfordrone strike operations,
allegedlywith consentofthe Pakistanigovernment. A2009reportof The Nation suggests,
however, that Blackwater operatives under JSOC auspices have participated in parallel
operations to those of the CIA.6 Some reports have maintained that JSOC has itself conducted
alimited number of strikes,®" while others contendits role has been limited to assisting with
the provision of intelligence for CIA-led strikes.®? The United States officially maintains the
position that special forces presentin Pakistan are there simply to facilitate the training of
Pakistani forces.®?

InYemen, both the CIAand JSOC have conducted drone strikes since 2011 and intensified in
2012. The Obama Administration described the CIAand JSOC missionsin Yemen as “closely
coordinated,”® though some accounts suggest that drone strike operations there are primarily
under JSOC control with CIA assistance.®® Marc Ambinder and D.B. Grady suggest CIA and JSOC
cooperationin Yemenas “almostseamless”with “JSOC andthe ClAalternating Predator
missions and borrowing each other’s resources, such as satellite bandwidth.”6®

Drones appearto have begun being used to track individuals in Somaliain 2007 under President
Bush. Thereafter,they carried outreconnaissance missionsuntilJune 2011, when strikes
againstalleged members of al-Shabaab were ordered under President Obama.®” According to
CNN, the strikes were “part of anew secretjoint Pentagon and CIAwar” against Somalial-
Shabaab militants.®8 Though drone strikes in Somalia appear to have been escalating,
conventional airand helicopterraids carried outby JSOC from CIA, Air Force and security

59 “The FutureofUS Special Operations Force: Ten Years After9/11and Twenty-Five Years After Goldwater-Nichols,”
statement of Michael Lumpkin, Acting Assistant Secretary of State for Special Operations and Low Intensity Conflict, before
Hearing ofthe Emerging Threats and Capabilities Subcommittee of the House Committee on Armed Services, 11 2th Congress,
First Session, September 22, 2011, https://www.govinfo.gov/content/pkg/CHRG-112hhrg70785/html/CHRG-
112hhrg70785.htm

60 Jeremy Scahill, “The Secret US War in Pakistan,” The Nation, November 23, 2009, https://www.thenation.com/article/secret-
us-war-pakistan/

61 Dana Priest and William M. Arkin, Top Secret America (New York: Little, Brown & Company, 2011)

62 «

63 «

The Civilian Impact of Drones: Unexamined Costs, Unanswered Questions,” 15.
News Brief with Geoff Morrell From the Pentagon,” Department of Defense, November 24, 2009.

64 Adam Entous, Siobhan Gorman and Julian E. Barnes, “U.S. Relaxes Drone Rules: Obama Gives CIA, Military Greater Leeway in
Use Against Militants in Yemen,” The Wall Street Journal, April 26, 2012,_
https://www.wsj.com/artiles/SB10001424052702304577366251852418174

65 Mark Mazzetti, “C.1.A. Building Base for Strikesin Yemen,” The New York Times, June 14,2011,
https://www.nytimes.com/2011/06/15/world/middleeast/15yemen.html

66 “The Civilian Impact of Drones: Unexamined Costs, Unanswered Questions,” 13, citing Marc Ambinderand D.G. Grady, The
Command: Deep Inside the President’s Secret Army (Hoboken: John Wiley & Sons, 2012).

67 Mark Mazzettiand Eric Schmitt, “U.S. Expands Its Drone Warinto Somalia,” The New York Times, July 1,2011,_
https://www.nytimes.com/2011/07/02/world/africa/02somalia.html

68 Barbara Starr, “U.S. Strikes al Qaeda Affiliatein Somalia,” CNN, June 28,2011, security.blogs.cnn.com/2011/06/28/u-s-
strikes-al-gaeda-affiliate-in-somalia/
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contractor bases have complicated precise estimates as to drone strike figures. According to
Wired, regional United States bases operate up to twelve Predator and Reaper drones ata
given time.®°

Strike Types

Military and CIA drone strike operations consist of two primary strike types — personality strikes
andsignature strikes. Inconductingtheformer, the striketargetsanindividual orindividuals
whoseidentity oridentities are known. Inconducting the latter, the strike targets persons on
the basis of their engagement in pre-identified “signature” behaviors, without establishing their
actualidentities. Though United States officialshavetendedtoavoid disclosure of signature
strike processes giventheirenhanced controversiality and potential foraccidents, they are
believed to account for a substantial proportion of covert drone strike operations, including the
majority of strikes in Pakistan.”® The United States has defended the practice, claiming twice as
many “wantedterrorists” have been eliminated through signature strikes as compared with
personality strikes.”" Both personalityand signature strikes maybe pre-planned, followinga
calculated collateral-damage estimation report, or dynamic, following a quick decision to
incoming, time-sensitive information.”?

Therehavealsobeenamplereportsof “double-tap”strikes carried outby the United States.
This is the practice of conducting second strikes in relatively close temporal proximity to initial
strikes to “ensure thatallindividuals presentina ‘killbox,’ ordesignated area, arekilled.””®
These strikes have reportedly killed rescuers on the scene, which, in the context of an armed
conflict, would raise questions under the Geneva Conventions.”* Regardless of whether or not
an armed conflictexits, any killing of rescuers likely amounts to a violation of principles of
international human rightslaw.

The aforementioned strike types may be carried out to effectuate the elimination of persons on
designated “kill lists.” Both the military and CIA, as well as the National Security Council,
compile and maintain lists of targetable persons, though the processes of inclusion and

69 David Axe, “Hidden History: America’s Secret Drone Warin Africa,” Wired, August 13,2012,
https://www.wired.com/2012/08/somalia-drones/

70 “The CivilianlmpactofDrones: Unexamined Costs, Unanswered Questions,”9; Adam Entous, Siobhan Gormanand JulianE.
Barns, “U.S. Tightens Drone Rules,” The Wall Street Journal, November 4, 2011,
https://www.wsj.com/articles/SB10001424052970204621904577013982672973836

wy.s. Tightens DroneRules.”
72 «

The Civilian Impact of Drones: Unexamined Costs, Unanswered Questions,” 11.
73 “United States’ Compliance with the International Covenanton Civil and Political Rights,” Suggested List of Issues to Country

ReportTask Forceonthe United States, presentedatthe 1 07" Sessionofthe Human Rights Committee ofthe Office ofthe
High Commissioner for Human Rights, March 11-28, 2013,_
https://tbinternet.ohchr.org/Treaties/CCPR/.../INT CCPR NGO USA 14527 E.pdf

74 Remarksat“The Human Implications of TargetedKillings,” Geneva, Switzerland, June 21,2012, citedin Jack Serle, “UN

Expert Labels CIA Tactic Exposed by Bureau ‘AWar Crime,” The Bureau of Investigative Journalism, June 21,2012,
https://www.thbureauinvestigates.com/stories/2012-06-21/un-expert-labels-cia-tactic-exposed-by-bureau-a-war-crime
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exclusion differ between the organizations.” Not all strikes, however, are carried out on this
basis. Ithas beenreportedthatdrone strikes primarily kill lower-level militants, notlikely to
appear on a kill list.”®

PART Il
OVERVIEW OF APPLICABLE INTERNATIONAL LAW

Inquiry into the compatibility of United States armed drone strikes with the precepts of
international law gives rise to several key questions implicating distinct corpora legis. The first
ofthese is when may the United States engage in the use of such strikes. This is answered with
reference to the tenets of jus ad bellum, the body of law regulating initiation of the use of
force. The second question is how the United States is to go about conducting them, assuming
their use is justified in the first place. To assess this query, recourse to international
humanitarianlaw (IHL), alsoreferredtoasjusinbello, broadlyinthe presence of conflictand
international human rights law (IHRL) broadly in the absence of conflictis necessary.

When May Drone Strikes Be Conducted

Therelevantbody oflaw governingtheinitiation ofinternational uses offorce may collectively
be termed jus ad bellum. Itsets forth the principles distinguishing between justand unjust
recourse to war. The Charter of the United Nations, effective October 1945, codified the formal
rule onthe permissibility ofthe use of force inits Chapter|. Article 2(3) ofthe Chapterobliges
allmember statesto “settle theirinternational disputes by peacefulmeansin suchamanner
that international peace and security, and justice, are not endangered.” Article 2(4) then states
that allmembers “shall refrain in their international relations from the threat or use of force
againstthe territorial integrity or politicalindependence of any state, orin any other manner
inconsistent with the purposes of the United Nations.”

Theplainlanguage of2(4) seemsto denote aflat prohibition on the threatoruse offorce by a
stateinthe conductofitsinternationalrelationsand has, indeed, been widely understood to
stand forsuch.”” The provision, far from emerging as a novelty at the June 1945 San Francisco
Conference, was a significant plot point in the longer evolutionary arch of international interest
in constraining state-initiated international violence going back to the nineteenth century.
Disillusioned by the theretofore prevailing prerogative of states to employ unbridled armed
force againstothersatawhim, members oftheinternational community convenedatthe

75 “The Civilian Impact of Drones: Unexamined Costs, Unanswered Questions,” 9.

76 peter Bergen and Katherine Tiedemann, “Washington’s Phantom War: The Effects of the U.S. Drone Program in Pakistan,”
Foreign Affairs, July-AugustlIssue, 2011, https://www.foreignaffairs.com/articles/pakistan/2011-07-01/washingtons-phantom-
war

77 Brooks, Rosa. “Drones and the International Rule of Law.” Journal of Ethics and International Affairs 28 (2014):83-104._
https://scholarship.law.georgetown.edu/cgi/viewcontent.cgi?article=2296&context=facpub
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Hague fora peace conferencein 1899. The convocation produced the Convention forthe
Pacific Settlement of International Disputes, creating the Permanent Court of Arbitration as an
alternative, albeitnon-binding, dispute resolutionforum. Afteramonumental collapse ofthe
Hague framework during World War |, the international community took reinvigorated interest
in limiting the ability of a state to initiate force in pursuit of its own national interests, adopting
the Covenantofthe League of Nations. Its Articles Xand Xl consider “war orthreat of war”
againstanyindividualmember state to constitute athreattothe “whole League”and provide
foracollective securityframework. The League Assemblywentfurther, passingunanimous
resolutions between 1924 and 1927 condemning “wars of aggression” as international crimes.’®
The decade then culminated with conclusion of the notorious Kellogg-Briand Pact renouncing
war as an instrument of national policy.

Itwas againstthe backdrop of thislegacy —andits second epic failure in World War Il —that
2(4) was included in the United Nations Charter. To the extent its language connotes a
narrower meaning than a comprehensive blanketban, a concern that arose among delegates at
the San Francisco Conference, none otherthan the United States representative “made it clear
that the intention of the authors of the original text was to state in the broadest terms an
absolute all-inclusive prohibition [against the use of force].””® An early challenge to this position
came before the newly-ordained International Court of Justice (ICJ) in the Corfu Channel case of
thelate 1940s whenthe suggestionwas advancedthat2(4)did not prohibitforce whenitwas
not “directed against the territorial integrity or political independence of a state” or
“inconsistent with the purposes of the United Nations.”®° The Court summarily dismissed this
position and has not revisited it since.

Itis, thus, clear from the plain meaning of its language, the intent behind its drafting and its
subsequentjudicialinterpretationthat2(4) constitutes an expansive prohibition againstthe
international threat or use of force. International force within the meaning of 2(4)
incontestably subsumes the threat or use of armed drone strikes. The relevant analysis lies not
inthe application ofthe 2(4), butrather, in its exceptions. Three discrete loopholes exist—
United Nations Security Council authorization, self-defense and state consent. Thefirsttwo are
formally provided for by the Charter in Chapter VII, while the latter is a general principle
addressed by the International Law Commission.

8 Gordon, Edward. “Article 2(4)in Historical Context.” Yale Journal of International LawVol. 10, Issue 2 (1985):271-78._
https://digitalcommons.law.yale.edu/cqi/viewcontent.cqi?referer=https://www.google.com/&httpsredir=1&article=1327&cont
ext=yijil

79 Gordon, “Article 2(4) in Historical Context,” 267.

80 Statement of Sir Erik Beckett, United Kingdom of Great Britain and Northern Ireland v. People’s Republic of Albania, 1948
I.C.J., Pleadings (Public Sitting of Nov. 11-12, 1948).
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i. United Nations Security Council Authorization

Provisions of Chapter VIl bestow upon the Security Council wide latitude in peace-keeping
responsibility, going further than Articles X and Xl of the Covenant of the League of Nations.®"
Article 39 statesthatthe Council “shall determine the existence ofany threatto the peace,
breachofthe peace, oractofaggression”andArticle42 providesit“maytake suchactionby
air, sea, orland as may be necessary to maintain or restore international peace and security,”
should non-forceful means of restoration be deemed inadequate. This power manifestsitselfin
practice through the passage of resolutions authorizing one or more member states to employ
the use of force in securing Council enforcement objectives.

Theinitialuse offorce by the United Statesin Afghanistanfollowing the attacks of September
11,2001 arguably falls within the parameters of this exception. On September 12, the Security
Council passed Resolution 1368 stating that “acts of international terrorism”amountto a
“threattointernational peace and security” and reaffirmed the “inherent right of individual or
collective self-defenseinaccordance withthe Charter.” Ithas been suggestedthat 1368
constituted implicit Security Council authorization of the United States-NATO strikes in
Afghanistan,® aposition generally supported by the Council’s subsequentcreation ofthe
International Security Assistance Force for Afghanistan (ISAF) pursuantto Resolution 1386 to
bringthewarunderitsformalinternational control. Evenso, the persistence of United States
actions in the region following the 2014 dissolution of ISAF raises questions.

ii. Self-Defense

Self-defensehasbeenajustificationforthe United Statesinits post-September 11 “waron
terror’andinternationaldrone strike agenda. Article 51, thefinal ofthe ChapterVll articles,
providesthatnothinginthe Charter“shallimpairthe inherentrightofindividual or collective
self-defenseifan armed attack occurs againsta Member of the United Nations, until the
Security Councilhas taken measures necessary to maintaininternational peace and security.”
Thearticle canbe brokendownintothree primary elements, each of which mustbe satisfied in
order to trigger the “inherent right” of self-defense and, hence, justify the use of force.

Armed Attack

Thefirstofthese elementsisthatthe state seeking the use of force sufferanarmed attack.
Though Article 51 does not offer any guidance as to what constitutes an armed attack, the ICJ
hasinterpreted the termintwo noteworthy opinions asinvolving force “greaterthanamere
frontierincident,”®3though capable of being satisfied by a single incidentifitis sufficiently

81 The Council of the League could only recommend the initiation of force and was not binding. The Security Council has
binding power to override the General Assembly.
82 Brooks, “Drones and the International Rule of Law,” 92.

83 RepublicofNicaraguav. United States (“Military and Paramilitary Activitiesinand againstNicaragua”),19861.C.J. 14,195
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grave (e.g., the mining of a naval vessel).84 In reaffirming the right to self-defense in Resolution
1368, the Security Councilimplicitly certified that the attacks of September 11 qualifyasan
armedattack. Thisdoesnot, however, resolve apparentissues oftemporal limitation.8® The
lone existence of an armed attack cannot provide indefinite license to employ force against the
attacker (e.g., the United States cannot now attack Japan in response to the Pearl Harbor attack
of 1941). United States drone strikes in Afghanistan seventeen years after the events of
September 11,2001 seemto, atthe very least, test the flexibility of the temporal restriction.
Furthermore, the ongoing strikes appearto neglectakey constraintqualifyingthe provision—
that self-defense actions may be taken “until the Security Council has taken measures
necessary to maintain international peace and security.”

The concept of anticipatory self-defense provides a possible cure to apparent legal infirmities
inherentinthe protracted nature ofthe Afghanistan campaign, aswellas strikes againstother
non-al-Qaida groups. This doctrine, contentious within scholarly circles, rests foundationally
upon the principle ofimminence. In the 2002 National Security Strategy, the United States took
itupon itself to “adapt the concept ofimminent threat” and took the novel position that self-
defense was appropriate in the absence of an imminent threat when “uncertainty remains as to
thetimeand place ofthe enemy’s attack.”®® The Departmentof Justice white paperfrom 2011
further clarified the United States’ positiononimminence, stating thatit “does notrequire the
United StatestohaveclearevidencethataspecificattackonU.S. personsandinterests will
take place in the immediate future.”®” The most recent National Security Strategy of December
2017 continues the embrace of preemptive action, stating that its mission mustbe to “deter,
disrupt, and defeat potential threats before they reach the United States.”®®

This expansive conception ofimminence to justify preemptive aggression, however, does not

accord with common understandings of international law on the matter. Imminence has
generallybeeninterpretedtofall withinthe narrow confines ofthe Caroline Standard,®which
provides that an imminent threat sufficient to sanction a preemptive response only arises when
“the necessity of self-defense is instant, overwhelming, and leaving no choice of means, and no
moment of deliberation.”®® This framework is sharply juxtaposed to the United States’ position.

84 Istamic Republic of Iran v. United States, 2003 1.C.J. 4 (“Case Concerning Oil Platforms”)

85 Brooks, “Drones and the International Rule of Law,” 93.

86 The White House. National Security Strategy ofthe United States of America (Washington D.C.: The White House, 2002), 15,
https://librarybestbets fairfield.edu/citationguides/chicagonotes-bibliography#GovernmentalandOrganizationalReports

87 “Department of Justice White Paper: Lawfulness of a Lethal Operation Directed Againsta U.S. Citizen Who Is a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” Department of Justice, released February 4,2013.

88 The White House. National Security Strategy ofthe United States of America (Washington D.C.: The White House, 2017), 7,_
https://www.whitehouse.gov/wp-content/uploads/2017/12/NSS-Final-12-18-2017-0905.pdf
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International Bar Association’s Human Rights Institute (London: International Bar Association, 2017), 14,
https://www.ibanet.org/Human Rights Institute/HRI Publications/Legality-of-armed-drone-strikes.aspx
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It is far from clear that current targets of United States drone strikes pose a threat that is
“‘instant”and “overwhelming”andleaving “homomentofdeliberation.” Furthermore,itisalso
farfrom clearthatno alternative “choice of means,” such as capture andtrialinaccordance
with dictates of due process, is available. Even under more flexible interpretations of
imminence,®! the United States’ notion of the preemptive uses of force in the absence of
imminent threat are not compatible with consensus views of Article 51.92

Another possible frailty in the United States’ view lies in the uncertainty surrounding whether
ornotthearmedattackrequirementencompasses attacksfromnon-state actors. Multiple
opinionsofthe ICJhave touched onthe matter. Ina2004 advisory opinion concerningthe
legality of Israel’s construction of a border wall in the occupied West Bank, the Court rejected
Israel’s Article 51 argumentthatitwas exercisingitsrightto self-defense againstterrorist
attacks, stating “Israeldoes not claimthatthe attacks againstitare imputable to aforeign
state.”®® A year later, in Democratic Republic of the Congo v. Uganda, the Court again declined
a self-defense argument on grounds of the absence of a qualifying armed attack. As itfound no
satisfactory evidence that the Congolese government was involved with attacks perpetrated
againstUganda, the CourtfoundthatUgandawas notentitled toa claim of self-defenseforits
usesofforceagainstthe Congolese.? Thetreatmentofthe armedattack requirementinboth
opinions appears to follow the seminal 1986 case of Republic of Nicaragua v. United States of
Americainsofarasitisinterpreted torequire anexus betweenthe armed attack and a state
government.

In spite of seemingly contrary ICJ jurisprudence onthe matter, ithas been argued thatthe
nexus requirement actually refers to state responsibility, as opposed to armed attack
determination.® Even tenuously assuming the United States can skirt the lack of operational
connection between al-Qaida and the governments of Afghanistan and Pakistan, its strikes
againstothergroups, like al-Shabaab in Somalia, remain seemingly withoutlegal justification.

1850-52, wrote that in conducting an anticipatory strike against and adversary, a self-defense claimant would have to show that
the necessity of the strike was “instant, overwhelming, andleaving no choice of means, and nomoment of deliberation.” His
statement was in response to the United Kingdom'’s claim of self-defense in the Caroline Affair, in which United Kingdom forces
seizedavesselfromCanadianrebels, killinga United Statescitizencrewmember, andsentitaflame overthe NiagaraFalls.

9 SeeElizabeth Wilmshurst. “The Chatham House Principles of International Law onthe Use of Force in Self-Defense.”
International & Comparative Law Quarterly, Vol. 55, Issue 4 (2006): 963-72,_
https://www.chathamhouse.org/publications/papers/view/108106

92 David Luban. Preventative War and the U.N. Charter. Presentation to the American Society of International Law, Washington,
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% Case Concerning ArmedActivities onthe Territory ofthe Congo (Democratic Republic ofthe Congov. Uganda) 20051.C.J. 146,
222-23.
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Necessity

The second elementof self-defense is necessity. Underthis requirement, “[t]he rightto self-
defense persists only so long as itis necessary to halt or repel an armed attack.”® Separate and
distinctfromestablishingaconnectionbetweenthe non-state perpetratorofthe armedattack
andthehoststate, acentralissuethatarisesunderthis elementisthe extenttowhich astate’s
willingnessandabilitytoneutralizeaninternal threatissubsumedunderthelegal conception
ofnecessity. Proponents ofthe unwilling-unable doctrine suggestthatthefailure—eitherdue
to reluctance orlack of capacity — of a host state to quell internal threats to external state
actors amountstolegal necessity, supporting aright of self-defense in the latter.%” Multiple
stateshave embracedthis proposition. Forinstance, Israelreliedonthe doctrineinitsuses of
force against Hezbollah and Palestine Liberation Organization operativesin Lebanonin 1981.%8
Turkeydidsosimilarlyinits attacks againstthe Kurdistan Workers’ Party in 1996°° along with
Russiain its skirmishes with Chechen groups in Georgia in 2002."%° Others, like Syria,'®" have
formally opposedit.

The United States, though critical of Russia for its pastinvocation, has itself explicitly embraced
the doctrine. Obama, while still a presidential candidate in 2008, stated that “[i]f we have
actionable intelligence about high-valued terrorist targets and if President Musharraf [of
Pakistan] will not act, we will.”1? Once in office, he followed through on this pledge. In
additiontocarryingoutdrone strike operationsin Pakistanineveryyearofhis presidency, he
notably authorized Operation Neptune Spearin which a ClA-led JSOC team entered Pakistan
without consent and summarily executed bin Laden. When the Pakistani government objected

9 Christof Heyns. Report ofthe Special Rapporteur on Extrajudicial, Summary or Arbitrary Executions, UN Doc A/68/38 (New
York: United Nations General Assembly, September 13, 2013), 19 http://justsecurity.org/wp-content/uploads/2013/10/UN-
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content/uploads/2012/12/OC-Leiden.pdf
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to what it called an “unauthorized unilateral action,” the United States responded that
apprising Pakistani officials in advance would have compromised the operation.%3

Acknowledgement of the relationship between a belligerent state and a neutral state when the
latter’s territory and resources are being used by the former’s adversary is not a recent
phenomenon. In his 1895 Treatise on International Law, William Hall noted

[tlhe right of self-preservation in some casesjustifies the commission of acts of
violence against a... neutral state, when from its position and resources it is
capable of beingmade use of to dangerous effect by anenemy, whenthereis a
knownintention on his part soto make use ofitandwhen, ifhe is notforestalled,
it is almost certain that he will succeed, either through the helplessness of the
country or by means of intrigues with a party within it."#

Other sources have since articulated a general principle in neutrality law that a belligerent state
may be permitted to use force within the territory of a neutral state if itis unwilling or unable
to preventthe belligerentstate’sadversary fromviolatingits neutrality.'®® The United States
even references the principle in official military manuals from the 1950s.106

While this proposition, which some have even argued rises to the level of customary
international law, ' is undeniably an internationally-recognized norm, its actual meaning and
scopehavenothistoricallybeenwelldefined. Recenteffortstoendowthe principlewithsome
material substance in assessing when its invocation might fall within legal bounds include the
delineation of suchfactors as prioritization of neutral state consentand cooperation, formal
requestthatthe neutral state addressthe threat priorto any use of force, nature and severity
of threat within the neutral state and reasonable assessment of the neutral state’s control over
the threat and its capacity to address it.18
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Proportionality

Thefinalelementis proportionality. InNicaragua, the |CJ stated thatcustomaryinternational
law on self-defense requires thatany uses of force to this end be proportional to the original
armed attack,'%® a proposition which it reaffirmed a decade later in its Nuclear Weapons
advisory opinion."%While proportionality in the jus in bello context is well understood as
assessingthe excessiveness of collateral damage in relation to the expected military advantage,
itsmeaninginthejusadbellumsphereisthetopicofongoingdebate. Someinternationallaw
experts contend thatforceful acts of self-defense must be proportionate to the original actto
whichthey are responding’'! —the so-called “tit-for-tat” approach. Others suggestthatthe
proportionality of forceful self-defense should be measured against the potential threat.''? Still
othersarguethatlegitimacy ofthe endinusingforce istobe the relevant pointof reference. '3

The lack of consensus on these competing interpretations renders the proportionality
requirement largely indeterminate. This phenomenon is exemplified by a 2006 newsletter from
the American Society of International Law (ASIL), in which multiple international lawyers were
tasked with assessing “the recent conflict between Israel and Hezbollah (i.e., the Israeliinvasion
of Lebanonin July 2006)in terms of the jus ad bellum... rules requiring necessity and
proportionality.”'* One respondent noted that the relevantinquiry was whether or not the
Israeliforce was proportionate inline with the legitimate end of deterring future Hezbollah
attacks. Underthis understanding, the respondent concluded that Israeliaggression was self-
defense. Anothersuggestedthatthelsraeliresponse—abarrageofair, artilleryandground
attacks by the Israel Defense Forces leading to the deaths of approximately eleven-hundred
Lebanese''®—toHezbollah’skillingofeightlsraelisoldiersand capture oftwowas blatantly
disproportionate and, thus, an illegitimate act of self-defense.

ICJ jurisprudence sheds some light on the debate, but has not been dispositive. In Oil
Platforms,the Courtaddressedthe proportionality ofthe United States’ destruction oflranian
oil platformsin October 1987 (Operation Nimble Archer)and April 1988 (Operation Praying
Mantis)inresponse to damage suffered tothe USS Samuel B. Roberts, an Americanfrigate,as a
result of Iranian-origin mines. It stated:

109 Republic of Nicaragua v. United States (“Military and Paramilitary Activities in and against Nicaragua”), 1986 1.C.J. 14, 176
110 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J. 2, 41

" Anthony Clark Arend and Robert J. Beck, International Law and the Use of Force: Beyondthe UN Charter Paradigm (New
York: Routledge, 1993).

2 )an Brownlie, International Law and the Use of Force by States (Oxford: Clarendon Press, 1963).

13 Oliver Corten, The Law Against War: The Prohibition on the Use of Force in Contemporary International Law (Portland: Hart
Publishing, 2010).

114 American SocietyofInternational Law, “Newsletter”22(5) (September-October2006)in David Kretzmer, “The Inherent

Rightto Self-Defense and Proportionality in Jus Ad Bellum,” European Journal of International Law, Vol. 24, No. 1 (2013), 235-
82, 236, http://www.ejil.org/article.php?article=2380&issue=114

15 Human Rights Watch, “Israel/Lebanon: Israeli Indiscriminate Attacks Killed Most Civilians,” (September5,2017),.
https://www.hrw.org/news/2007/09/05/israel/lebanon-israeli-indiscriminate-attacks-killed-most-civilians#

21



[The Court] cannot close its eyes to the scale of the whole operation... As a
response to the mining, by an unidentified agency, of a single United States
warship, which was severely damaged but not sunk, and without loss of life,
neither “Operation Praying Mantis” as a whole, nor even that part of it that
destroyed the [Iranian] Salman and Nasr platforms, can be regarded, in the
circumstances ofthis case, asaproportionate use of forcein self-defense. 6

Theopinionarguablylends supporttothe “tit-for-tat” approach, consideringthe “scale ofthe
whole operation” by the United States in light of the gravity of the original incident — the
damage sustainedtothe Americanwarship. Still, thisframeworkhasbeenarguedtobetoo
narrow''” and indeterminacy persists.

iii. Consent

In addition to and distinct from self-defense, the United States has cited consent as legitimation
foritsinternational drone strike operations. The 2011 DOJwhite paper, forinstance, states
that “a lethal operation in a foreign nation would be consistent with international legal
principles of sovereignty and neutrality ifit were conducted, forexample, with the consent of
the host nation’s government...”"'8 Though not appearing as an Article 2(4) exception in
Chapter VII, oranywhere else in the United Nations Charter, the International Law Commission
addresses consentin Article 20 of its Draft Articles on Responsibility of States for Internationally
Wrongful Acts. It states:

Valid consent by a state to the commission of a given act by another state
precludesthewrongfulnessofthatactinrelationtothe formerstatetothe extent
that the act remains within the limits of that consent."®

The commentary in paragraphs (4) and (6) state that “valid consent” requires an expression of
consentfroman official ofalegitimate governmentauthorizedtodosoandthatsuch consent
be freely given and clearly established. The legitimacy of a government for consenting
purposesisrooted primarilyinthe government’sdejure control,'%irrespective ofwhetheror
notitretains physical controloverthe entirety ofthe state. Furthermore, Article 20 references
“limits” of consent, suggestingthatacts oftheintervening state fallingoutside the scope ofthe
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consent are not legitimized. Additionally, it stipulates that wrongfulness is not precluded for
non-jusadbellumtransgressions ofinternationallaw (e.g., violations of IHL or IHRL ).

How May Drone Strikes Be Conducted

The laws governing how force may be conducted fall under two corpora legis — IHL and IHRL.
Theformergenerally appliesin cases ofarmed conflictwiththe latterapplying otherwise.
Where the two overlap, recourse to the doctrine of lex specialis'?? provides a mechanism for
resolving conflict of law issues.

i. International Humanitarian Law

IHL generally governs the use of force in circumstances where an international armed conflict
oranon-internationalarmed conflictprevail. It setsthe parameters fordelineatinghowforce
may legitimately be used by a state engaged in conflict, irrespective of the legitimacy of the
state’sinitiation ofthatforce underjusadbellum principles. Ascomparedwith IHRL, ittends
to be more accommodating of the use of force and can render interpretation of competing IHRL
rights and protections less restrictive than they otherwise would be in peacetime. AnIHL
analysis proceeds with the all-important determination of whether or notan armed conflict
exits, followed by an assessment of the applicability of individual IHL principles.

International Armed Conflict

As per Common Article 2 ofthe 1949 Geneva Conventions, aninternational armed conflict
existsin “all cases of declared war or of any otherarmed conflict which may arise between two
ormore ofthe High Contracting Parties, evenifthe state of waris notrecognized by one of
them.” As such, the characterization is objective, independent of such subjective
considerationsaswhetherornotthe partiesdeemthemselvestobe atwarwithoneanother.
Theargumenthasarisenthatastate’s attack ofan armed groupinanotherwithoutthe host
state’sconsentcreates akind ofinternational armed conflict.'?3 This position, however, is
controversial.'?*

Non-International Armed Conflict

The classification of non-international armed conflict (NIAC) is the one most relevant to analysis
of the United States’ international drone strike operations. An NIAC has been defined as
“protracted armed violence between governmental authorities and organized armed groups or

121 The Legality of Armed Drone Strikes underinternational Law: Background Paperbythe International Bar Association’s
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betweensuchgroupswithinastate.”'?> Additionally, the International Law Association further
clarified that inherent in this definition is the requirement that the “armed violence” be
sufficientlyintenseandthatthe “armed groups”be sufficientlyorganizedinorderforanNIAC
to exist.’?6 Though Additional Protocol Il of 1977 imposes a more stringent standard,
demandingnon-statearmed groupsbe “underresponsible command”and “exercise such
control over a part of [the state’s] territory as to enable them to carry out sustained and
concerted military operations,”'?” the United States is one of a small collection of countries
having notratifiedthe Protocol, whichhas notyetrisentothe level of customaryinternational
law. As such, the former definitionapplies.

(A) Organization

Sufficient organization of participating armed groups is a key element in the determination of
an NIAC. Inits Boskoski & Tarculovskijudgement, the International Criminal Tribunal for the
FormerYugoslavia (ICTY)maintained that “the degree of organization required to engage in
‘protracted violence’ is lower than the degree of organization required to carry out ‘sustained
and concerted military operations,”'?8 the requirement of Additional Protocol II.
Consequently, the level of organization requiredin orderto constitute an armed group for
purposesofanNIACislowerthanthatofanationalarmedforce. The ICTY hasidentified
multiple factors in the analysis of sufficient organization. These are “the existence of
headquarters, designated zones of operation and the ability to procure, transport and
distributearms,”?%aswellasthe use of checkpoints'*®and spokespersons.'®! Furthermore,
armedgroups musthavea“commandstructure”'3*2and mustbe abletospeakwith“one
voice”'3 and “formulate military tactics.”'34

(B) Intensity

ThelCTY hassuggestedthatthe intensity analysisis tobe undertaken onacase-by-casebasis,
stating it shouldconsider:
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[tiheseriousnessofattacksandwhethertherehasbeenanincreaseinarmed
clashes, the spread of clashes overterritory and over a period of time, any
increase in the number of government forces and mobilization and distribution
of weapons among both parties to the conflict, as wellas whetherthe conflict
has attracted the attention of the United Nations Security Council, and whether
any resolutions on the matter have been passed.'3®

Duration of the violence is variable and can be brief. For instance, the Inter-American
Commission on Human Rights found the intensity of armed violence lasting only thirty hours to
be sufficient for purposes of an armed conflict because it was a “carefully planned, coordinated
and executed armed attack; i.e., a military operation against a quintessential military
objective.”136

Substance of IHL

The substance of IHL is comprised of principles which must be followed in carrying outthe use
offorce inthe course of an armed conflict. As drones have notto date been considered
inhumane orindiscriminate weapons underthe Convention on Certain Conventional Weapons
or subject to any other international legal instrument-based restrictions, it is these general IHL
principles that presently regulate the permissibility of their use in armed conflicts.

(A) Distinction

The principle ofdistinctionisformally expressedin Article 48 of Additional Protocol I. It states
thatin ordertoensurethe protection of civilian personsand objects, “the Parties to the conflict
shall atalltimes distinguish between the civilian population and combatants and between
civilian objects and military objectives and accordingly shall direct their operations only against
military objectives.” Article 13(2) of Additional Protocol Il also states that the “civilian
population as such, as well asindividual civilians, shall notbe the object of attack.” Whatis
more, this rule has been elevated to the status of customary international law, making it
binding onall parties, regardless of whether or notthey have ratified the Protocols.®’ Inan
internationalarmed conflict, membersofarmedforces partytothe conflictmaylegitimatelybe
targetedbyopposingforces. Allotherpersonsaredeemedcivilians. InanNIAC, Article 13(3)
of Additional Protocol Il states that civilians may lose their protected status “for suchtime as
they take a direct part in hostilities.” Otherwise, they are protected.

(B) Precaution

Complementary of distinction is the principle of precaution. Article 57(1) of Additional Protocol
Irequiresthat“[iinthe conductofmilitary operations, constantcare shallbetakentosparethe
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civilian population, civilians and civilian objects.” In so doing, Article 57(2) requires that
multiple precautions be taken. These include doing “everything feasible” to verify the non-
civiliannature of attack objectivesandthe provision ofadvanced warning priortoattacks
expectedtoharmcivilian persons orobjects where practicable. Precaution hasbeen
determined to be customary international law and is, thus, universally required. 38

(C) Proportionality

Article 57(2)(a)(iii) of Additional Protocol | states that a combatant must “refrain from deciding
tolaunch any attack which may be expectedto causeincidentalloss of civilian life, injury to
civilians,damagetocivilianobjects, oracombinationthereof, whichwould be excessivein
relation to the concrete and direct military advantage anticipated.” Unlike inits jus ad bellum
application, the meaning of proportionality in the IHL context is conclusively understood.
Incidentalharmtocivilian persons and objects mustnotbe excessiveinrelationto “concrete
anddirectmilitaryadvantage”tobegainedfromanattack. Likedistinctionand precaution, the
dictates of proportionality are customary international law.

(D) Necessity

The principle of military necessity is addressed in Articles 52(2) and 54(5) of Additional Protocol
| and Article 17 of Additional Protocol Il. The principle essentially states that measures
necessary to the attainment of a legitimate military purpose are permissible, so long as they do
notexplicitly controvertother|HL principles. Accordingly, the principle of military necessity
servesbothapermissiveroleinallowingforthe commissionofnecessaryforcefulactsanda
restrictive oneinconfiningany potentialuses offorce to situations necessarytoaccomplish
legitimate military purposes.

(E) Humanity

The principle of humanity operatestotemperthe expansiveness of military necessity by
countering the potential presumption that acts not expressly proscribed by IHL principles are
permissible. Itsoriginslieinthe Martens Clause, firstappearinginthe PreambletoHague
Conventionllof 1899. Itstated that“in casesnotincludedintheregulations adoptedby[the
High Contracting Parties], populations and belligerents remain under the protection and empire
ofthe principles ofinternationallaw... [and] the laws of humanity and the requirements of the
public conscience.” The principle has subsequently been included in Article 1(2) of Additional
Protocollandinthe Preamble of Additional Protocol ll, statingin slightly modified fashion that
“in cases notcovered by the lawin force, the human person remains under the protection of
the principles of humanity and the dictates of the public conscience.” That the humanity
principle provides additional substantive protections above and beyond specific IHL principles
has been more recently supported by Judge Mohamad Shahabuddeen ofthe ICJ in his
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dissenting opinion in the Nuclear Weapons advisory opinion, indicating that the Martens Clause
provides:

its own self-sufficientand conclusive authority for the proposition that there
were already in existence principles of international law under which
considerations of humanity could themselves exert legal force to govern military
conductincasesinwhichnorelevantrule was provided by conventional law.
Accordingly, it was not necessary to locate elsewhere the independent existence
of such principles of international law; the source of the principles lawin the
Clause itself.13°

TheInternational Committee ofthe Red Cross hasadoptedasimilarunderstandinginits
interpretation of IHL, suggesting that the lethal use of force is limited when non-lethal
alternatives exist.'? The basis for such a position in substantive international law, however,
remains contentious. '’

Additional Considerations

(A) Subjectivity in Targeting

Itisimportantto note that, as perArticle 52(2) of Additional Protocol |, legal assessment of
targeting decisions proceed on the basis of the subjective state of mind of the decision-maker
atthetime ofdecision. Thispropositionisadditionally supportedby Articles 57(2)(a)(iii)and
51(5)(b) concerning proportionality’s requirement of anticipated “concrete and direct military
advantage.” As such, a possible loophole exists —targeting decisions that prima facia violate
applicable IHL principlesmay notbe unlawful ifthe decision-makerbelieved atthetimethat
thetargetingdecisionwould notviolatethose principles. However, asthe International Bar
Association points out, the subjectivity element also mandates that targeting decisions be made
onthe basis all available information.'? This can pose a heavy burden on decision-makers and
render strikes thatfail to distinguish between military and civilian objectives more likely tobe
unlawful where relevant information could feasibly have been consulted.

(B) Prohibition Against the Denial of Quarter

The prohibition against the denial of quarter, firstappearingin Article 60 of the 1863 Lieber
Code, isan old principle limiting the conduct of hostilities. Itmade clearthat “[i]tis againstthe
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usage of modernwartoresolve, in hatred andrevenge, to give noquarter.” The obligationto
acceptsurrenderalsoappearedinArticle 23 ofthe Hague Convention 1V of 1907, includingin
its list of prohibited actions “[tjo declare that no quarter will be given.” Article 40 of Additional
Protocoll captures the contemporaryiteration ofthe principle, providing that“[iJtis prohibited
to order that there shall be no survivors, to threaten an adversary therewith orto conduct
hostilities on thisbasis.”

The prohibition may have potential implications for United States targeted drone killing
operations abroad. Ofilio Mayorga'? notes that as drones launching Hellfire missiles cannot
take prisoners, the specter of denial of quarterinfractions may be raised. While denial of
quarter“cannotbereasonablyinterpretedto preventbelligerentsfromresortingtosurprise
attacks of instantaneous lethality or to employ units and weapons systems which are incapable
oftaking prisoners,”'**he suggeststhatthe presence oftroops onthe ground maybe of legal
significance. Where drone strikes facilitating ground troop operations leave open the theoretic
possibilitythatinjured strike subjects mightsubsequentlybe captured, purelyremote strikes
offernoopportunityfortheacceptanceofsurrender. Accordingly, moves by the government
to protect United States personnel by removing ground forces and placing greater reliance on
remote strike capabilities could possibly risk legal liability under Article 40.145

Ii. International Human RightsLaw

IHRL applies in all cases where no international or non-international armed conflicts exist to
trigger IHL. Additionally, the ICJ has affirmed near unanimous consensus on the position that
IHRL principles canalsoapplyinarmed conflicts, stating “the protection offeredby human
rights conventions does notcease in case of armed conflict.”'46 Inthe counterterrorism
context, the United Nations has stressed the applicability of IHRL in Pillar IV of its Global
Counter-Terrorism Strategy. Itnotesthatstates “mustensurethatanymeasurestakento
combat terrorism comply with their obligations under international law, in particular human
rightslaw... andinternational humanitarianlaw.”'4” IHRL analyses are bipartite with a
jurisdictional assessment preceding application of substantive principles.

Jurisdiction

The International Covenanton Civiland Political Rights (ICCPR), a primary source of human
rights law, states in Article 2(1) that every state party must respect the Covenant’s protections
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forindividuals “within [that state’s] territory and subject to [that state’s] jurisdiction.” This has
led some, including the United States,'*® to adopt the position that these protections only apply
to persons who are both within the territory of the state party and within the state party’s
jurisdiction.™® This restrictive interpretation is contrary to the express view of the Human
Rights Committee ofthe United Nations Office ofthe High Commissionerfor Human Rights
(OHCHR)thatArticle 2(1) “meansthatastate party mustrespectand ensure therightslaid
downinthe Covenantto anyone withinthe power or effective control of that state party, even
if not situated within the territory of that state party.”'%° Furthermore, the ICJ found that
internationalhumanrightsinstrumentsareapplicable “inrespectofactsdonebyastateinthe
exercise of its jurisdiction outside its own territory.”'®! The Court subsequently reaffirmed this
stance in Uganda.'®?

Common understanding envisions several primary bases for extraterritorial jurisdiction. One is
effective control of geographic areas outside a state’s territorial integrity. This basis was
acknowledged by the European Courtof Human Rights (ECtHR) in Bankovic v. Belgium as an
exception to the narrow jurisdictional view espoused by the United States.’® In such
circumstances, the state is deemed to have jurisdiction over actions occurring within the region
by virtue ofits geographic control. The quintessential example of this form of controlis that of
occupation. An occupying power has jurisdiction over its occupied territories. The ECtHR has
alsofoundthatastate may havejurisdiction evenbeforeitsinvading forces have “assumed
responsibility for the maintenance of security” in a region. '

Asecondbasis arises when astate has personal control overanindividual,irrespective of
whetherornotishascontroloverthe geographicregionwheretheindividualislocated."s® For
example, astateisdeemedto have personal control overindividualsithas detained. The
ECtHR has loosened the requirements for personal control somewhat, finding that a state can
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152 Case Concerning ArmedActivities onthe Territory ofthe Congo (Democratic Republic ofthe Congov. Uganda)20051.C.J.
146, para.216-217.

153 Bankovic v. Belgium, 52207/99 ECHR 2001
154 Hassan v. United Kingdom, 29750/09 ECHR 2014, 75.

195 The Legality of Armed Drone Strikes underInternational Law: Background Paperbythe International Bar Association’s
Human Rights Institute, 34-35.
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have personal control jurisdiction overindividuals merely passing through checkpoints
administered by the state.'® The OHCHR Human Rights Committee advocates further
relaxation, contending “itwould be unconscionable to sointerpretthe responsibility under
Article 2[ofthe ICCPR] asto permita state party to perpetrate violations ofthe Covenanton
the territory of another state, which violations it could not perpetrate on its own territory.” %"
Ithas proposed an act-based understanding which would render “anybody directly affected by
a state party’s actions” subject to the jurisdiction of that state party.%8

International jurisprudence is arguably moving in the direction of a more expansive
jurisdictional framework in the area of human rights protections. In Al-Saadoon v. Secretary of
State for Defense, Lord Justice George Leggatt of the High Court of Justice in the United
Kingdom captured this transition in stating that the “[use of] force to kill is indeed the ultimate
exercise of physical controloveranotherhumanbeing.”'® This sentimentgravitatestoward
theviewthattheappropriatelegaltestinjurisdictionaldeterminations should be “the exercise
of authority or control over the individual in such away that the individual’s rights are in the
hands of the state.”'® With respect to drone operations, the International Bar Association also
submitsthat“afindingthatIHRLisinapplicabletothe victims ofextraterritorialdrone strikes by
virtue of jurisdiction when such law would be applicable in situations of detention is
unconscionable and runs counterto the object and purpose of numerous human rights
treaties.”"

Finally, in Bankovic, the ECtHR noted that IHRL principles apply to the actions of a state carried
outinanotherstate “through the consent, invitation oracquiescence ofthe government” of
the other state.'®2 This would provide a jurisdictional basis for United States drone strike
operations in states pursuant to the consent of those states’ governments.

Substance

The substance of IHRL, codified in such treaties as the ICCPR, sets forth basic protections for
individuals. States are obligedtorecognize these protectionsforall persons withintheir

156 Jaloud v. The Netherlands, 47708/08 ECHR 2014, 152.

157 Delia Saldias de Lopezv. Uruguay, Communication No.52/1979, United Nations Doc. CCPR/C/OP/1 at88 (1984), para. 12.3,
http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiICAghKb7yhstmoulju%2F14z60814G3YTJIPEWwnN
8YVWemGB1Yq6H10VoIN4JFMolbMOgwmERWCaL 7gK0Zeb8gxadDtSnEIUT0ZINENXVYDOnxPArV9SaZz2Ahxl4rgtaOvXdKnvzl%2B
Amcw%3D%eD

158 David Kretzmer, “TargetedKillingof Suspected Terrorists: Extra-Judicial ExecutionsorLegitimate Meansof Defense?”
European Journal of International Law, Vol. 16, No. 2 (2005), 184, http://ejil.org/pdfs/16/2/292.pdf

159 Al-Saadoon & Orsv. Secretary of State for Defense, (Admin.) 715 EWHC 2015, 95.

160 Noam Lubell, Extraterritorial Use of Force Against Non-State Actors (Oxford: Oxford University Press, 2010), 223.

167 The Legality of Armed Drone Strikes underinternational Law: Background Paperbythe International Bar Association’s
Human Rights Institute, 36.

162 Bankovic v. Belgium, 52207/99 ECHR 2001, 69.
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jurisdictions. The United States arguably has jurisdiction over, at least, some of the individuals
targetedinitsdrone strike operations. Assuch, itwould belegallyrequired torespecttheright
of those persons to certain protections.

(A) Right to Life

The right to life is at the core of IHRL protections. It appears in numerous international
instruments, including in Article 3 of the Universal Declaration of Human Rights'® and Article 2
ofthe European Convention on Human Rights, and is recognized as anorm of customary
internationallaw. 84 Article 6(1) ofICCPR, towhichthe United Statesis astate party, codifies
the principle, stating “[e]Jvery human being has the inherentrighttolife” and “[nJo one shall be
arbitrarily deprived of hislife.” The ICJ has expressly stated that “the right notarbitrarilytobe
deprived ofone’slifeappliesinhostilities.”'®5 Ithas also been expansively interpreted by the
OHCHR Human Rights Committee. Inits mostrecent2018 commenton Article 6, the
Committee states that “[d]eprivation of life is, as a rule, arbitrary if it is inconsistent with
international law or domestic law.”'% |t further clarifies that Article 6 arbitrariness “is not to be
fully equated with ‘againstthe law,” but must be interpreted more broadly to include elements
of inappropriateness, injustice, lack of predictability and due process of law, as well as elements
of reasonableness, necessity and proportionality.”'67

Still, despite the high threshold requirements for eventual uses of lethal force, the ICCPR right
tolifeisnotabsolute. The Covenantdoesnotexpressly enumerate specificgroundsforthe
permissible deprivation of life, though the Human Rights Committee summarizes the general
requirements as follows:

Theapplication of potentially lethalforce... mustbe strictly necessaryin view of
the threat posed by the attacker; it must represent a method of last resort after
otheralternatives have been exhausted or deemed inadequate; the amount of
force applied cannot exceed the amount strictly needed for responding to the
threat; the force applied must be carefully directed only against the attacker; and
the threat responded to mustinvolve imminent death or serious injury.'6®

183 The Universal Declaration of Human Rights is not recognized as customary international law by the United States or to
provide its own force as a matter of international law. Sosa v. Alvarez-Manchain, 542 U.S. 692 (2004).

164 The Legality of Armed Drone Strikes underinternational Law: Background Paperbythe International Bar Association’s
Human Rights Institute, 36.

165 Legality of the Threat or Use of Nuclear Weapons, Advisory Opinion, 1996 1.C.J. 2, para. 25.

166 “General Comment No. 36 on Article 6 of the International Covenant on Civil and Political Rights, on the Right to Life,”

CCPR/C/GC/36, Human Rights Committee, October 30, 2018, para. 12,_
https://www.ohchr.org/EN/NewsEvents/Pages/DiplayNews.aspx?News|D=23809&LangID=E

167 “General Comment No. 36 on Article 6 of the International Covenant on Civil and Political Rights, on the Right to Life,” para.
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168 “General CommentNo. 36 on Article 6 ofthe International Covenanton Civiland Political Rights,ontheRighttoLife,”para.
12.

31



In the context of law enforcement, the OHCHR has explained that potentially lethal force may
be compatible with the right to life when used in “defense of others against the imminent
threatofdeath orseriousinjury [or]to preventthe perpetration of a particularly serious crime
involvinggravethreattolife.”'® The ECtHR alsolargely adoptedthis positioninMcCannv.
United Kingdom.'”®

Lackofconsensusonaprecise definitionofimminencehasrenderedthelegal parameters
surrounding the use of lethal force under right to life jurisprudence somewhat indefinite. Even
so, the requirements of proportionality and necessity still pose serious legal challenges for the
United States’ targeted drone strike operations. The International Bar Association notes that
thetargetingofanindividual “onthe basis of acts previously performed, ortheirpositioninan
organization” patently fails to satisfy either requirement.'”’

(B) Right Notto Be Subjected to Cruel, Inhuman or Degrading Treatment

Article 7 ofthe ICCPR states that “[n]Joone shallbe subjectedtotorture orto cruel,inhumanor
degradingtreatmentorpunishment.” Article 1 ofthe CAT statesthat “torture meansanyact
by which sever pain or suffering, whether mental or physical, isintentionally inflicted on a
person...” Article 16 refersto“otheractsofcruel,inhumanordegradingtreatmentor
punishmentwhich donotamounttotorture.” This has givenriseto assertions that
unintentional, or negligent, acts that cause suffering, including mental suffering, might amount
to cruel, inhuman or degrading treatment.'”? United States drone strike operations may
implicate the ICCPR Article 7 and CAT Article 16 rights of those persons living in regions where
strikes are conducted.

PART Il
ASSESSMENT OF THE UNITED STATES’ LEGAL POSITION

United States’ Legal Position

Analytic Framework

Assessment of the United States’ legal position with respect to its targeted drone strike
operations abroad requires a multipartite, contingent analysis. First, any use of drone-inflicted

169 “Basic Principles on the Use of Force and Firearms by Law Enforcement Officials,” adopted by the Eighth United Nations
Congress on the Prevention of Crime and the Treatment of Offenders, August 27 to September 7, 1990, para. 9,_
https://www.ohchr.org/en/professionalinterest/pages/useofforceandfirearms.aspx

170 McCann & Ors v. United Kingdom, 18984/91 ECHR 1995

71 The Legality of Armed Drone Strikes underinternational Law: Background Paperbythe International Bar Association’s
Human Rights Institute, 37.

72 The Legality of Armed Drone Strikes under International Law: Background Paper by the International Bar Association’s
Human Rights Institute, 38, citing Manfred Nowak, “What Practices Constitute Torture? US and UN Standards,” Human Rights
Quarterly, Vol. 28, No. 4, 2006, 809-841, 830.
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force must constitute alegitimate use of force pursuanttotherules ofjusad bellum. Second,
themannerinwhichthe legitimate force is deployed mustcomportwith relevant principles of
internationallaw. Which particular set of principles apply depends upon whetherornotan
armed conflict exists. If so, then the use of force must comply with principles of IHL (and
possibly with those of IHRL interpreted more leniently). If not, then the use of force must
comply with the more restrictive principles of IHRL. Tableau 1 below graphically represents this
analytic framework.

Tableau 1

STEP I

- Is the initiation of force legitimate?
o Article 2(4) general ban exceptions
= Security Council authorization (Article 42)
= Self-defense (Article 51)
* Armed attack
» Forceful defense necessary

» Forceful defense proportional
= Consent

STEP 1I

- Is the manner of force lawful?
o IHL or IHRL — depends on whether or not armed conflict exists
= International armed conflict

= NIAC
Armed Conflict No Armed Conflict
- [HL - IHRL
o Distinction o Jurisdiction
o Precaution o Right to life
o Proportionality o Right not to be subjected to
o Necessity cruel, inhuman or degrading
o Humanity treatment
o Misc.
- IHRL
o Generally subject to more
lenient interpretation

Sources

A skeletal framework forthe legal position of the United States can be pieced togetherfrom
several key documents and a compilation of other sources, including presidential speeches and
statements of officials from various administrations. This assessmentdraws from these sources
inattemptingto delineate the government’s relevantarguments under each of the analytic
stepssetforthin Tableau 1above. First, however, three pivotaldocuments speakingto the
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United States’legal position withrespecttointernationallaware briefly introduced below. The
other sources are referenced where applicable in the course of the subsequent analysis.

(A) Lawfulnessofalethal OperationDirected AgainstaU.S. Citizen Whoisa Senior
Operational Leaderof Al-Qa-ida oran Associated Force (Departmentof Justice White
Paper)

The DOJ white paper, never publicly released, was leaked in November 2011 following a speech
by then-Attorney General, Eric Holder, onthe legal case forkilling terror suspects holding
United States citizenship.'”® It provides “a legal framework for considering the circumstances in
whichtheU.S.governmentcoulduselethalforceinaforeigncountryoutsidetheareaofactive
hostilities againsta U.S. citizen... actively engaged in planning operations to kill Americans.” "4
Referencing explicitly “senioroperational leader[s] of al-Qa-ida oran associated force,” the
white paper suggests that the killing of such persons would be legally permissible where:

1) Aninformed, high-level official of the United States government has determined that
thetargetedindividualposesanimminentthreatofviolentattackagainstthe United
States;

2) Captureisinfeasible, and the United States continues to monitor whether capture
becomes feasible; and

3) The operation would be conducted in a manner consistent with applicable law of war
principles’”®

In addition to providing justifications under domestic constitutional law, it offers justificatory
grounds for lethal strike operations under principles of international law.

(B) U.S. Policy Standards and Procedures for the Use of Force in Counterterrorism
Operations Outside the United States and Areas of Active Hostilities (Presidential Policy
Guidance)

The Presidential Policy Guidance (PPG)wasreleased bythe ObamaAdministrationinMay 2013
amid growing controversy surrounding the expansion of drone operations.'’8 It “establishes
the standard operating procedures forwhenthe United Statestakes directaction[including
lethal strike operations]... against terrorist targets outside the United States and areas of active

173 Attorney General Holder's speech took place amid controversy surrounding the CIA’s killing of two United States citizens,
Anwar al-Awlaki and his American-born son in September and October of 2011. al-Awlaki, a Yemeni-American cleric, was
allegedtohave beeninvolvedinthe planning ofterrorist operations foral-Qaida. Priorto hiskilling, his father, Nasseral-
Awlaki, had filed a law suit to have his son removed from the CIA’s kill list.

174 “Department of Justice White Paper: Lawfulness of a Lethal Operation Directed Againsta U.S. Citizen Who Is a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” 1.

175 “Departmentof Justice White Paper: Lawfulness of aLethal Operation Directed Againsta U.S. Citizen Who Is a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” 1.

176 This controversy included not only demands for greater transparency and accountability, but also concerns over drone
transfers and the spread of drone capabilities among other international actors. The United States Export Policy for Military
Unmanned Aerial Systems was developed in 2015 to address the latter.
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hostilities.”!”” Sections 1 and 2 set forth a procedure for establishing a direct action plan and
approval processfor capture andlong-termdisposition actions. Sections 3and 4, most
pertinent to this assessment, present the “policy standard and procedure” for designating high-
value terrorists (HVTs) and non-HVTs for lethal action. They establish the necessary
preconditions, the interagency review process, the deputies review process, the procedures for
presentation tothe nominating agency principle and, ultimately, the presidentand annual
review guidelines. Sections 5, 6, 7 and 8 deal with approval procedures, post-action reporting,
congressional notification and general provisions.

(C) Principles, Standards & Procedures (PSP)

In October2017,the Trump Administration adoptedits own secretsetofrules, the PSP,
governing the use of lethal force to replace the PPG. Though the contents of the PSP have not
been released in accordance with the Administration’s policy of strict secrecy, they appear to
eliminate or loosen key PPG requirements that potential targets pose an imminent threat and
thatthere be near certainty that targets are presentatthe time of a strike. Additionally, they
revise the PPG strike determination procedure, reducing oversite and delegating decisional
authority to lower-levelpersonnel.

Step |
Jus Ad Bellum

Step | requires determination of the legitimacy of initiating force. As noted above, this
necessitates that forceful acts constitute an exception to Article 2(4). Extrapolating from the
DOJwhite papertothe government’sgeneral positiononthelegitimacy ofitsuse offorcein
counterterrorismoperations, fourprimaryargumentsforthe satisfactionof Steplemerge.

(A) Active Non-International Armed Conflict

First, the DOJ takes the position that the United States “is currently in a non-international
armed conflict with al-Qa’ida and its associated forces.”'”® As such, it essentially claims that jus
adbellumanalysisneed notbe undertakenforeachindividual strike,asthe governmentmay
legitimately pursue at-will targeting of enemy belligerent forces in the course of the NIAC which
began after the September 11 attacks and the September 14 congressional AUMF. This
position had previously been articulated by Harald Hongju Koh'"®in his March 25, 2010 keynote
address before ASIL inwhich he stated that “the United Statesisinan armed conflictwith al-
Qaida,aswellasthe Talibanandassociatedforces, inresponsetothe horrificSeptember11

77 wy.s. Policy Standards and Procedures for the Use of Force in Counterterrorism Operations Outside the United States and
Areas of Active Hostilities,” 1.

178 “Department of Justice White Paper: Lawfulness of a Lethal Operation Directed Againsta U.S. Citizen WhoIs a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” 3.

179 Harald Hongju Koh served as a legal adviser to the Department of State from 2009 to 2013. He has been aninfluential
advocate for the legality of lethal strike operations in counterterrorism efforts abroad.
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attacks, and may use force [against them].”'® Subsequent to the white paper’s leak, Attorney
General Holderexpressed supportforthe enduring NIAC argument, '8! as did PresidentObama
in his noteworthy May 23, 2013 speech at National Defense University, stating “under domestic
law, and international law, the United States is at war with al-Qaida, the Taliban and their
associated forces.”8?

(B) Self-Defense

The next justificatory position lies in the “inherent right to national self-defense recognized in
[Article 51 of the United Nations Charter].”'®3 The position is taken that operations, including
lethal strikes, “conducted in a foreign country against a senior operational leader of al-Qa’ida or
itsassociatedforceswhoposeanimminentthreatofviolentattackagainstthe United States”
are “justified as anactof national self-defense,” irrespective of the existence ofan NIAC. "84
This connotes an embrace of anticipatory self-defense, bypassing akey element of Article 51
that the state invoking self-defense first suffer an armed attack. The 2002 National Security
Strategy “adapt[s] the concept ofimminent threat,” upon which anticipatory actionis
premised,toinclude potentialthreatswhere “uncertaintyremains astothetime andplace of
the enemy’s attack.”8%

Inthe 2011 white paper, the DOJ states thatan “imminentthreat of violent attack against the
United Statesdoesnotrequirethe United Statestohave clearevidencethataspecificattackon
U.S. persons and interests will take place in the immediate future.”'® It reasons that a
“terroristwar...isadrawnout, patient, sporadic pattern ofattacks” andthatimminence “must
incorporate considerations ofthe relevantwindow of opportunity, the possibility of reducing
collateraldamagetocivilians, and thelikelihood of heading off future disastrous attacks on
Americans.”'®’ It notes further that when an al-Qaida member

has recently beeninvolved in activities posing animminent threat of violent attack
against the United States, and there is no evidence suggesting that he has

180 Harald Hongju Koh, “The Obama Administration and International Law,” (Keynote Address, Washington, D.C., March 25,

2010), American Society of International Law, https://www.state.gov/documents/organization/179305.pdf
181 «

RemarksAsPreparedforDelivery by Attorney General EricHolderatNorthwestern University School of Law,” (Speech,
Chicago, March 5, 2012), https://www.lawfareblog.com/text-attorney-generals-national-security-speech

182 Barack Obama, “The Future of our Fight Against Terrorism,” (Speech, Washington, D.C., May 23, 2013), National Defense
University, https://www.lawfareblog.com/text-presidents-speech-afternoon

183 “Department of Justice White Paper: Lawfulness of a Lethal Operation Directed Againsta U.S. Citizen WhoIs a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” 2.

184 “Department of Justice White Paper: Lawfulness of a Lethal Operation Directed Againsta U.S. Citizen Who Is a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” 3.

185 The White House. National Security Strategy ofthe United States of America (Washington D.C.: The White House, 2002), 15,
https://librarybestbets fairfield.edu/citationguides/chicagonotes-bibliography#GovernmentalandOrganizationalReports

186 “Department of Justice White Paper: Lawfulness of a Lethal Operation Directed Againsta U.S. Citizen WhoIs a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” 7.

187 “Department of Justice White Paper: Lawfulness of a Lethal Operation Directed Againsta U.S. Citizen Who Is a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” 7.
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renounced orabandoned such activities, thatmember’sinvolvementinal Qa’ida’s
continuing terrorist campaign against the United States would support the
conclusion that the member poses an imminent threat. 88

Consequently, the Department assumes the position that the use of force may legitimately be
taken pursuant to Article 51.

(C) Consent

The DOJmakesclearinthe white paperthatalethal strike operation “would be consistentwith
internationallegal principles of sovereignty and neutrality if it were conducted, forexample,
with the consent ofthe host nation’s government...”'® The white paper offers noinsightasto
the Department’'sunderstandingoftherequirementsinherentinthe provisionofvalid consent.

(D) Unwilling-Unable

The white paper further states that lethal strike operations would comport with principles of
internationallaw “aftera determinationthatthe hostnationis unable orunwillingtosuppress
the threat posed by the individual target.”'®° The address of former legal advisor to the
Department of State, John R. Stevenson, before the Hammarskjold Forum of the New York Bar
Associationisreferenced forthe propositionthatifaneutral state foranyreasonisunable to
preventviolations of its neutrality by troops of abelligerent force, the other belligerent has
historically been justified in attacking those troops within the neutral state.’®! President
Obama also referenced the proposition in his National Defense University speech, implying
forcefulaction may be taken “[w]hereforeign governments cannotorwill noteffectively stop
terrorism in theirterritory...”1%?

Additionally, Sections 3.B, addressing the policy and procedure for designating identified HVTs

forlethal action, and 4.B, relating to the same procedures for non-HVTs, of the PPG specify that
“an assessment that the relevant governmental authorities in the country where [lethal] action

is contemplated cannot or will not effectively address the threat to U.S. persons” should
precede forceful action in that state. %3

188 “Departmentof Justice White Paper: Lawfulness of aLethal Operation Directed Againsta U.S. Citizen Who Is a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” 8.

189 “Departmentof Justice White Paper: Lawfulness of aLethal Operation Directed Againsta U.S. Citizen Who Is a Senior
Operational Leaderof Al-Qa’ida or An Associated Force,” 5.

190 “Department of Justice White Paper: Lawfulness of a Lethal Operation Directed Againsta U.S. Citizen WhoIs a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” 5.

191 JohnR. Stevenson, “United States Military Actionin Cambodia: Questions of International Law,” Address before the

Hammarskjold Forum of the Association of the Bar of New York, May 28, 1970, in Richard A. Falk, The Vietnam Warand
International Law: The Widening Context, Vol. 3 (Princeton: Princeton University Press, 1972).
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Step I

Armed Conflict Determination

Thefirstsub-step underStepllisthe determination of whetherornotthe use offorce occursin
the course of anarmed conflict—beitinternational or non-international in nature. The DOJ
maintainsthatthe United States “is currentlyinanon-internationalarmed conflictwith al-
Qa'ida and its associated forces.”'% It cites the United States Supreme Court decision in
Hamdanv.Rumsfeld as authority forthis position,inwhich the Courtfoundthataconflict
betweenastateandatransnationalactorconstitutesanarmed conflict“notofaninternational
character.”'® Onthis basis, it claims that “[a]ny U.S. operation would be part of this non-
international armed conflict, even if it were to take place away from the zone of active
hostilities.”'% Acknowledging thatthis understanding appears more expansive thanthe ICTY’s
definition setforthin Tadic, the Department notes that it “has not found any authority for the
propositionthatwhen one ofthe partiestoanarmed conflict plans and executes operations
fromabaseinanewnation, anoperationtoengage the enemyinthatlocation cannotbe part
ofthe originalarmed conflict...” and that such anunderstanding “does notappearto be the
rule of the historical practice.”'®” It cites a 2008 article by Geoffrey Corn and Eric Talbot Jensen
suggestingthata“myopicfocusonthe geographicnature ofanarmed conflictinthe contextof
transnational counterterrorist combat operations” frustrates “the ultimate purpose of the
drafters of the Geneva Conventions... to prevent ‘law avoidance...”%

International Humanitarian Law

If the United States is indeed engaged in an NIAC with al-Qaida and its associated forces, then
IHL principles would apply to its uses of drone-delivered force. The DOJ explicitly acknowledges
this in the white paper, stating “any such use of lethal force would comply with the four
fundamental law-of-war principles governing the use of force: necessity, distinction,
proportionality and humanity.”1%°

194 “Department of Justice White Paper: Lawfulness of a Lethal Operation Directed Againsta U.S. Citizen Who Is a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” 3.

195 Hamdan v. Rumsfeld, 548 U.S. 557, 628-31.

196 “Departmentof Justice White Paper: Lawfulness of aLethal Operation Directed Againsta U.S. Citizen Who Is a Senior

Operational Leader of Al-Qa’ida or An Associated Force,” 3.

197 “DepartmentofJustice White Paper: Lawfulness ofaLethal Operation Directed AgainstaU.S. CitizenWholsaSenior
Operational Leader of Al-Qa’ida or An Associated Force,” 4. Here, the reference to John R. Stevenson’s address before the
Hammarskjold Forum is offered to support historical justification for the contention that an NIAC can exist in areas outside the
active zone ofhostilities.

198 Geoffrey S. Corn and Eric Talbot Jensen, “Untying the Gordian Knot: A Proposal for Determining Applicability of the Laws of
Warto the War on Terror,” Temple Law Review, Vol. 81 (2008), 787-831, 799, www.templelawreview.org/article/81-3 corn-
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(A) Necessity

With respect to necessity, the PPG makes clear that persons posing a “continuing, imminent
threat” might be designated for lethal action. Section 3.B(f) and Section 4.B(f) state that there
must be “an assessmentthat no otherreasonable alternatives to lethal action exist to
effectively address the threatto U.S. persons.”?%° Section 3.D.3(2) further emphasizes that
determinations on lethal action designations should consider “[w]hether the threat posed by
the individual to U.S. persons can be minimized through a response short of lethal action.”2"’
Boththe PPGandthe DOJwhite paperexpress a preference for capture, withthe former
statingthat“the United States prioritizes, asamatterofpolicy, the capture ofterroristsuspects
asapreferred option overlethal action and will therefore require afeasibility assessment of
capture options as acomponentof any proposal for lethal action.”?°2 The capture feasibility
assessment also appears in Section 3.B(d)?° with the following footnote:

This process [of designating HVTs for lethal action] is designed to review
nominations of individuals only where the capture of any individual at issue is not
feasible. If, at any point during or after the approval process capture appears
feasible, a capture option in accordance with Section 2 [setting for nomination
procedures] of this PPG... should be pursued. If the individual has already been
approved for lethal action when a capture option becomes feasible, the individual
should be referred to the [National Security Staff] Senior Director for
Counterterrorism and undergo an expedited Deputies review focused on
identifying disposition options.2%4

The white paperalso mandates that capture be infeasible in carrying outlethal actions and
offers some insight into what is meant by “feasibility:”

[Clapturewouldnotbefeasibleifitcould notbe physically effectuatedduringthe
relevant window of opportunity or if the relevant country were to decline to
consentto a capture operation. Otherfactors such asundueriskto U.S. personnel

2004y g, Policy Standards and Procedures for the Use of Force in Counterterrorism Operations Outside the United States and
Areas of Active Hostilities,” 11, 16.

W14y8. Policy Standards and Procedures for the Use of Force in Counterterrorism Operations Outside the United States and
Areas of Active Hostilities,” 14.

2024y 8, Policy Standards and Procedures for the Use of Force in Counterterrorism Operations Outside the United States and
Areas of Active Hostilities,” 1.

203 Interestingly, a corresponding requirement for lethal action designation of non-HVTs in Section 4.B appears to have been
redacted or omitted.

2044y 8. Policy Standards and Procedures for the Use of Force in Counterterrorism Operations Outside the United States and
Areas of Active Hostilities,” 11.
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conducting a potential capture operation also could be relevant. Feasibility would
be a highly fact-specific and potentially time-sensitive inquiry.?°

Section 3.D.3(5) ofthe PPG offers afurtherfactor, namely, “[w]hetherthe individual, if
captured, wouldlikely resultinthe collection of valuableintelligence,” thoughthisistobe
considered “notwithstandinganassessmentthatcaptureis notcurrently feasible.”2%

(B) Distinction

Sections 3.B(b)and 4.B(b) of the PPG speak to the distinction principle, stating that there must
be “near certainty that non-combatants will not be injured or killed” in lethal strike
operations.?%”

(C) Proportionality

Citing the Chairman of the Joint Chiefs of Staff Instruction 5810.01D,2% the white paper states
that “itwould not be consistent with [principles of IHL] to continue an operation if anticipated
civilian casualties would be excessiveinrelationtothe anticipated military advantage.”?%°

(D) Humanity

Apartfromthe aforementioned statement ofthe need to “comply with the four fundamental
law-or-war principles” and the parenthetical description of the humanity principle as “the
avoidance ofunnecessary suffering,”?'°the white paper offers no furtherreference tothe
principle.

(E) Other IHL Considerations

Inaddition to the “four fundamental law-of-war principles,” the white paper expressly
references several additional international rules of combat. It notes the denial of quarter
principle, statingthatin carryingout strike operations, the United States would “be required to
accept a surrender if it were feasible to do so.”?'" It also acknowledges the prohibitions against
treachery, codified in Article 23(b) of Hague Convention IV, and perfidy, codified in Article 37 of

205 “Departmentof Justice White Paper: Lawfulness of aLethal Operation Directed Againsta U.S. Citizen Who Is a Senior
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2074y 8. Policy Standards and Procedures for the Use of Force in Counterterrorism Operations Outside the United States and
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208 Chairman ofthe Joint Chiefs of Staff Instruction, Implementation of the DOD Law of War Program, CJCSI15810.10D, April 30,
2010, https://www.jcs.mil/LinkClick.aspx?fileticket=xsR7ulFHy40%3D&tabid=19767 &portalid=36 &mid=46626
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Operational Leader of Al-Qa’ida or An Associated Force,” 8.
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Additional Protocol I. All the while mindful of these and all conceivable IHL restrictions, the DOJ
still resolutely maintains that “[tjhese prohibitions do not, however, categorically forbid the use
of stealth or surprise, nor forbid attacks on identified soldiers or officers.”?'2 With respect to
drone strikes, it contends, citing Koh’s 2010 ASIL speech, that “there is no prohibition under the
laws ofwaronthe useoftechnologicallyadvancedweaponssystemsinarmedconflict—such
aspilotlessaircraft...—solong as they are employed in conformity with applicable laws of
war.”2'3 The prefatory remarks ofthe PPG also expandthe prevailing targeting doctrine, by
adding an additional ground, namely, the exercise of national security.

International Human Rights Law

If United States drone strikes are not part of an armed conflict, NIAC or otherwise, then the
application of IHRL principles is necessary. Despite acknowledging the applicability of IHRL in
the Joint Declaration forthe Exportand Subsequent Use of Armed or Strike-Enabled Unmanned
Aerial Vehicles,?'* the United States has firmly maintained that “the obligations assumed by a
state party to the ICCPR apply only within the territory of the state party.”?'> This is the
position that the United States does not have jurisdiction over those subject to targeting
abroadand, consequently,isnotobligedtorespecttherightsofthese personsunderIHRL. In
keeping with this contention and the view that itis engaged in a NIAC subject to the laws of
armed conflict (e.g., IHL), the DOJ white paper omits reference to IHRL altogether. While also
lacking express mention of IHRL, the Stimson Centernotesinits 2018 Action Planon U.S. Drone
Policy, however, that the PPG

was, in part, designedtoadd additional policy constraintsonlethalactionandto
draw the prerequisite conditions for using drones in areas outside traditional
battlefields closer to the conditions required under a law enforcement paradigm
— and international human rights law...2'6

Thisisarguably evidentin anattemptofthe PPGto minimize civilian harm. Provisions like
3.B(a)and 4.B(a), mandating the target be present with “near certainty,” and 3.B(b) and 4.B(b),
mandatingthatnon-combatants notbekilledinthe course oftargeting operations with “near
certainty,” align the government’s position more closely withthe OHCHR Human Rights
Committee’s interpretation of the ICCPR’s right to life principle.

212 “Department of Justice White Paper: Lawfulness of a Lethal Operation Directed Againsta U.S. Citizen Who Is a Senior
Operational Leader of Al-Qa’ida or An Associated Force,” 8.
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214« Joint Declaration for the Export and Subsequent Use of Armed or Strike-Enabled Unmanned Aerial Vehicles,” Department
of State, October 16, 2017, https://www.state.gov/t/pm/rls/fs/2017/274817.htm
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Trump Administration Relaxations

All the while revitalizing and expanding drone strike operations, the Trump Administration
appearstohaverelaxed Obama-eraguidelines and policy directives, obscuringthe
government’s presentlegal position. According to the American Civil Liberties Union (ACLU),
the Administrationreplacedthe PPGwithitsownsecretsetofrulesgoverninglethaldrone
strike procedures in October 2017.2'7 These new rules, the PSP, appearto loosen three key
PPG constraints:

1. PSP eliminates the PPG Section 3.A and 4.A requirement that potential targets pose an
‘imminent threat”

2. PSPreducesthe “nearcertainty” requirementof PPG Section 3.B(a) and 4.B(a)forthe
presence of targeted persons to “reasonable certainty”

3. PSP revises PPG strike determination procedures, reducing senior policymaker
involvement and oversight and delegating more authority to lower-level operational
commanders

The elimination of an imminent threat requirement removes a fundamental prerequisite upon
which PPG Sections 3and 4 are premised and indefinitely widens the scope of possible subjects
fortargeting. Furthermore, downgrading ofthe near certainty requirementincreases risk of
error and civilian harm and revision of determination and oversight procedures further
diminishes transparency and frustrates accountability.

Inadditiontothese noteworthy changes, the Administration’s strict policy of secrecyleaves
ambiguous its definition of “areas of active hostilities.” In March 2017, President Trump
approvedPentagonclassificationofnewregionsinYemenand Somaliaaszonesofactive
hostilities, expanding upon existing Obama-era designations in Afghanistan, Iraq, Syria and
parts of Libya. The Stimson Center comments that “a more expansive definition or application
of ‘areas ofactive hostilities’... couldimpacthow and where the United States useslethal
force... potentially widening the use ofarmed drones in more theaters againsta greater
number of groups and individuals.”?'8 The legal implications of these classification decisions
arenotinconsequentialeitherinthatlethalactionswithinactive conflictzonestriggerthe more
lenientjusinbelloframework andtendto permitamoreflexible construal ofapplicable IHRL.

Summary of Present United States Legal Position

The DOJ white paper and PPG, products of the relative transparency of the Obama
Administration, provide an outline of the United States’ legal position with respecttoits drone

217 «ACLUv.DOD-FOIACase Seeking TrumpAdministration’s SecretRulesforLethal Strikes Abroad,” American Civil Liberties
Union, Release, January 16, 2018, https://www.aclu.org/cases/aclu-v-dod-foia-case-seeking-trump-administrations-secret-
rules-lethal-strikes-abroad. On October30,2017,the ACLU filed a Freedom of Information Actrequest seeking public
disclosure of the new rules. Inresponse to the Administration’s refusal to acquiesce, the ACLU filed a lawsuit on December 21,
2017 to compel disclosure. At the time of this writing, the suit is still pending.

218 «Ay Action Plan on U.S. Drone Policy: Recommendations for the Trump Administration,” 16.
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strike operations under international law. The Trump Administration’s apparent relaxations
andreturn to a policy of Bush-era secrecy have made amorphous the government’s stance on
pivotallegalissues suchthatits presentpositionislargely opaque, frustrating scrutinyand
accountability efforts.

Tableau 2

STEP I

- Is the initiation of force legitimate?
o United States engaged in NIAC (white paper, citing Hamden v. Rumsfeld)
= Jus ad bellum analysis not necessary for each individual strike
= Strikes part of armed conflict beginning with congressional AUMF of
September 18, 2001
o Self-defense (white paper, citing Article 51)
= Strikes “justified as act of national self-defense” irrespective of NIAC
= Anticipatory attack permissible
= Imminence does not require “clear evidence that a specific attack on
U.S. persons and interests will take place in the immediate future”
(white paper)
= Target need not pose imminent threat (PSP)
o Consent (white paper)
= Strikes permissible when carried out with consent of host nation
o Unwilling-unable (white paper, citing State Department legal advisor)
= Strikes permissible against threats host nation unwilling or unable to
suppress (white paper and PPQG)

STEP 11

- Is the manner of force lawful?
o United States engaged in NIAC — IHL applies (white paper, citing Hamden)

= Any operation against al-Qaida or associated forces part of NIAC,
“even if it were to take place away from the zone of active hostilities”
(white paper)

= Strict geographic view of armed conflict myopic and frustrates purpose
of Geneva Conventions (white paper, citing Corn and Talbot Jensen)

= “Zone of active hostilities” not defined (Trump Administration)

Armed Conflict No Armed Conflict
IHL o Not applicable, United States
o Strikes must be “consistent engaged in NIAC (white paper)

with applicable law of war
principles” (white paper)
- Distinction
o Must be “near certainty that
non-combatants will not be
injured or killed” (PPG)
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o Only need “reasonable
certainty” that target
present; not “near certainty”
(PSP)

- Necessity

o Capture not feasible (PPG,
white paper)

o No reasonable alternatives to
lethal action exist (PPG)

- Proportionality

o Civilian damage not excessive
to anticipated military
advantage (white paper,
Instruction 5810.01D)

- Humanity

o Avoid unnecessary human

suffering (white paper)
- Denial of Quarter,; Treachery;
Perfidy
o Acknowledged (white paper)
- *4dditional DOJ Contentions

o Stealth attacks permissible

o Use of technologically
advanced weapons permissible

- Targeting permissible against (PPG):

o Members of belligerent party
to armed conflict

o Individuals taking direct part
in hostilities

o Individuals in exercise of
national security

1 1

IHRL
- Jurisdiction

o ICCPR jurisdiction confined “within the territory of the state party” (statement
to OHCHR Human Rights Committee)

- Right to Life
o No express reference
= “Near certainty” target present at time of strike (PPG)
= “Near certainty” non-combatants not harmed (PPG)
= Only “reasonable certainty” target present necessary, not “near
certainty” (PSP)
- Right Not to Be Subjected to Cruel, Inhuman or Degrading Treatment
o No express reference
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Critique of United States’ Legal Position

Each of the aforementioned positions of the United States government relating to the
legitimacy and lawfulness of its international drone strike operations raise legal questions to
some degree. Each contention is taken up individually below.

Step 1
(A) United States Engaged in NIAC

The United States claims thatitis engaged in a NIAC with al-Qaida and its associated forces and
thatits drone strikes against a myriad of groups spanning multiple states in the Middle East and
Africafall neatly within this armed conflict paradigm. This position has been questioned on
multiplelevels. Somehave challengedthe veryexistence ofanarmed conflictwithal-Qaida
andassociatedforces, claimingthatterrorists are criminals, notcombatants, appropriately
countered within the framework of a criminal justice paradigm.?'® Some, like Mary Ellen
O’Connell, cited in the white paper, have challenged the geographic scope of the armed conflict
beyondtheborders of Afghanistan.??® Othershaveraised concernsaboutthe United States’
expansive understanding of “associated forces” and the apparent conflation of multiple groups
under a broad single entity.??'

Potentiallegal critiques ofthe United States’ position mustbe compared against prevailing
understandingsof NIACsininternationallaw. Inaccordancewiththeseunderstandings, as
expressedinrelevantICTY jurisprudence and International Law Commission reports, the United
States’argumentappearslegally problematic. First,itisquestionable,ifnotimprobable, that
al-Qaidaandits “associated forces” qualify as a single “organized armed group” of the sort
contemplatedinthe ICTY’s Prosecutor v. Tadic definition, as they lack a centralized hierarchy
and command structure. Individual groups, like al-Qaida in Pakistan or al-Shabaab in Somalia,
mightexhibitsome ofthe organizational featuresidentified by the ICTY, butdonotappearto
be presentwhenthese entities are considered togetheras aconglomerate. Furthermore,
armed conflictanalysis with each group on anindividual basis is frustrated by the intensity
requirement. Groups, suchasal-Shabaab, have not, as ofthetime ofthiswriting,engagedin
armed attack against the United States. As such, barring some other justificatory basis, attacks
against them would appear to be purely preemptive aggression.

219 Bryce Ackermann ,“ThisisNotAWar,”in Beforethe Next Attack: Preserving CivilLibertiesinan Age of Terrorism(New
Haven:YaleUniversity,2006), 13-38. Hearguesthatwarisatechnique,notanadversaryperse,andthatitisafunctionofthe
relationship between the state, the market and technologies of destruction.

220 Mary Ellen O’Connell, “Lawful Use of Combat Drones,” statement before hearing of the House of Representatives

Subcommittee on National Security and Foreign Affairs, April 28,2010,
https://www.hsdl.org/?view&did=734208

221 The Legality of Armed Drone Strikes underinternational Law: Background Paperbythe International Bar Association’s
Human Rights Institute, 20.
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(B) Self-Defense

Independentofthe NIAC claim, the United States notesthe nationalrightto self-defense
codifiedinArticle 51 ofthe United Nations Charter. Thoughnotreferencedexplicitlyinthe
white paper, Security Council Resolution 1373 from September 2001 reaffirms that
international terrorism constitutes a “threat to international peace and security” and the right
to self-defense, while calling on states to “work together urgently to prevent and suppress
terroristacts...”??> Rosa Brooks notes that the United States appears to regard this general
language, togetherwith Article 51, as “sufficientinternationallegal basis for discrete, ongoing
uses offorce against suspected terrorists around the globe.”??3 However, multiple potential
infirmities inhere in the United States’ employment of the self-defense justification.

Thefirstisthe armed attack element of Article 51, which the ICJ has interpreted as force
“greater than a mere frontier incident.”?2* While the attacks of September 11 were
undoubtedly calamitous, the question persists whether or not an armed group can commit an
armed attack forpurposes of Article 51 withoutany state connection. InNicaragua, theCJ
stated

itmay be considered to be agreed thatan armed attack mustbe understood as
including not merely action by regular armed forces across an international
border, butalsoasthe sendingbyoronbehalfofastate ofarmedbands, groups,
irregulars ormercenaries, which carry outacts on armed force againstanother
state...??5

Insodoing, itseemstoimplytheneedforaconnectionbetweenthe armed group committing
anattackand astate. Thoughthe nexusrequirementhasbeendisputed asreferringtothe
imputation of state responsibility as opposed to the existence of an armed attack,?2¢
subsequent ICJ jurisprudence does notappear particularly supportive of this reading.??’ If, as
the Court found in Nicaragua, there was not a sufficient connection between the United States

222 Resolution 1 373, United Nations Security Council, September28,2001, 1,.
https://www.unodc.org/pdf/crime/terrorism/res 1373 english.pdf
223 Brooks, “Drones and the International Rule of Law,” 92.

224 Republic of Nicaragua v. United States (“Military and Paramilitary Activities in and against Nicaragua”), 1986 1.C.J. 14, para.
195.

225 Republic of Nicaragua v. United States (“Military and Paramilitary Activities in and against Nicaragua”), 1986 1.C.J. 14, para.
195.

226 J.A.Green, The International Court of Justice and Self-Defence in International Law (Oxford: Oxford Hart Publishing, 2009),
50.

227 Advisory Opinion Concerningthe Legal Consequences ofthe Construction ofa Wallin the Occupied Palestinian Territories,
2004 1.C.J. 139, 194; Case Concerning Armed Activities on the Territory of the Congo (Democratic Republic ofthe Congov.
Uganda) 2005 1.C.J. 146, 222-23.
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and the Contras, then it is eminently questionable whether or not a sufficient connection exists
between al-Qaida and the Taliban government of Afghanistan.?28

Evenifthe September 11 attacks constitute an armed attack sufficient for the initial United
States-NATO campaign in Afghanistan, at some point, temporal considerations must limit the
ability of the state invoking self-defense to indefinitely take forceful action against the original
aggressor. According to Article 51, this limitation would appear to become effective once “the
Security Council has taken measures necessary to maintain international peace and security.”
In keeping herewith, the legal basis for continued strikes in Afghanistan after the 2014
dissolution of the ISAF appears less sound. Additionally, strikes against other groups in other
regions seem to simply disregard the armed attack element altogether.

The conception of anticipatory self-defense could possibly cure these deficiencies, though, as
the International Bar Association notes, ithas beenrejected by multiple states, international
institutionsand amajority of commentators.??° Still, thereis some supportinscholarshipand
state practice forthe emergence ofadoctrine condoning forcefulactionagainstanimminent
threatthathasnotyetmaterialized.?*® Suchadoctrine, however,doesnotappearsobroadas
to encompass the 2002 National Security Strategy’s adaptation ofimminence to include threats
where “uncertainty remains as tothe time and place of the enemy’s attack” and the PSP’s
apparent elimination of the imminence requirement altogether.

(C) Consent

The United States citesconsentofahostnation’sgovernmentasapossiblelegalbasisforits
international strike operations. Itis conceivable thatthe governments of statesinwhichthe
United States carries out drone strikes have consented to American participation in their
preexisting NIACs with al-Qaida orits associatedforces withintheirborders. Thisanalysis
presupposes the existence of NIACs within these states and satisfaction of the requirements of
validconsent. CommentarytoArticle 20 ofthe International Law Commission’s Draft Articles
on Responsibility of States for Internationally Wrongful Acts notes that “valid consent” must
comefromalegitimate governmentexercisingdejure control ofthe state. Thus, the consent
ofthe Somaligovernmentto United States counterterrorism operations may be legitimate,
despiteitslack of effective control outside of Mogadishu. The samelikely holdsforconsentof
the governments of Afghanistan and Iraq which maintain de jure dominion over their respective
states. Yemen, however, poses a more problematic situation, as the Security Council-

228 Republic of Nicaragua v. United States (“Military and Paramilitary Activities in and against Nicaragua”), 1986 1.C.J. 14, para.
109. Inconsideringtherelationship betweenthe Contras and the United States, itfound that “despite heavy subsidiesand
other support provided to [the Contras] by the United States, there [was] no clear evidence of the United States having actually
exercised such a degree of control in all fields as to justify treating the Contras as acting on its behalf.”

229 The Legality of Armed Drone Strikes underinternational Law: Background Paperbythe International Bar Association’s
Human Rights Institute, 14-15.

230 Claus KreR, “The State ConductElement,”in Crime of Aggression: ACommentary, eds. Claus Kre3and StefanBarriga
(Cambridge: Cambridge University Press, 2017).
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recognized government of Abdrabbuh Mansur Hadi has been driven out of the country by
Houthi constituents.

The United Stateshasrepeatedly claimedtohave Pakistaniconsentforitsextensivedrone
operations conducted there, including that the “partnership was so extensive during the Bush
Administration that the Pakistani intelligence agency selected its own targets for drone strikes”
andthat“underbothadministrations|[i.e.,the ObamaAdministrationaswell] the Pakistanis
received briefings and videos of the strikes.”?*' Apart from former President, Pervez
Musharraf’s, 2013 admission that United States-Pakistani military and intelligence-level
discussion occurred and that “maybe two or three times” strikes were cleared,?*? the Pakistani
government outside the military-intelligence sphere has uniformly denied authorizing American
drone strikes in Pakistan. In March 2012, a committee of the Pakistani Parliament addressing
the state’s relations with the United States demanded a cessation of CIAdrone operations
within Pakistan.?®3 InMay 2013, the Peshawar High Courtfound that United States drone
strikes constituted a breach ofthe obligation torespectastate’s territorialintegrity setforthin
Article 2(4) of the United Nations Charter and in accordance with the United Nations
Millennium Declaration andthe Declaration of Principles of International Law Concerning
Friendly Relations.?3* This leaves the assertion of Pakistani consent dubious.

(D) Unwilling-Unable

The United States asserts thatitcantake forceful actionagainstathreatposedtoitwherethe
threat’'shoststateisunwillingorunabletosuppressit. While the unwilling-unabledoctrineisa
recognized normininternationallaw, its parameters have notbeen well defined. Factors
potentially relevantto assessmentofthe doctrine’s permissible use include prioritization of
neutral state consent and cooperation, formal request that the neutral state address the threat
priortoany use of force, nature and severity of threat within the neutral state and reasonable
assessmentofthe neutral state’s control overthe threatandits capacity to addressiit.?* Itis
not clearto what extentthe United States has lived up to these factors. Forinstance, the
validity of consentof multiple statesinwhichthe United States carries outdrone operationsis
questionableandthe severity ofthethreatposed by such groupsasal-Shabaab, whohave
never attacked the United States, is unclear.

Step Il

231 Jon Boone and Peter Beaumont, “Pervez Musharraf Admits Permitting ‘A Few’ US Drone Strikes in Pakistan,” The Guardian,
April 12,2013, https://www.thequardian.com/world/2013/apr/12/musharraf-admits-permitting-drone-strikes
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233 QasimNaumanandRebeccaConway, “Pakistan Parliament Committee DemandsEndtoU.S. Drone Strikes,” Reuters, March
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strikes-idUSBRE82J08320120320
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(A) IHL

The white paper references the “four fundamental law-of-war principles,” as well as the
applicability of additional IHL tenets, including denial of quarter. Drone strikes in general raise
potentialconcernsunderthelatter,asthey cannotacceptsurrender(particularlywhenthey
arenotaccompanied bybootsonthe groundinthe affectedregion). Above and beyond this
possible shortcoming, the United States expansion of the rules surrounding targeting, in
addition to its use of certain types of strikes, raise further legal concerns under IHL.

With respect to targeting, the prevailing doctrine is fundamentally an amalgam of the principles
ofdistinction, proportionality and precaution. Targeted strikes may be carried outagainst
belligerent parties to an armed conflict or against civilians who directly participate in hostilities.
Internationallaw generally supportsthe propositionthatmembers ofanarmed group qualify
as belligerent parties for the purposes of targeting,?*¢ while civilians not affiliated with an
armed group lose their protected status “for such time as they take a direct partin
hostilities.”?%” The prefatory remarks priorto Section 1 ofthe PPG note the targetability of
personsfallingwithinthesetwo categories. However,athirdcategoryisalsopresented,
namely, individuals “who [are] targetable in the exercise of national self-defense.” This appears
tobe a conflation ofthe jus ad bellum justification of self-defense with permissible targeting
categoriesinIHL, and, thus, anovelblending oftwo separate anddistinctlegal corpora. The
International Bar Association concludes that “any drone strikes carried out under [the national-
self-defense] category, which violates the traditional IHL categories of targetable individuals,
will be unlawful.”238

Each individual strike must distinguish between members of the permissible targeting
categoriesandallotherpersonsandbenecessaryandnotcause damage excessivetothe
expected military advantage gained. Accordingly, collateral civiliandamageis notstrictly
forbidden, solongasitis proportionate to military ends. While some strikes may comportwith
these requirements, others seemingly do not. Double-tap strikes are strikes in which a second
strike follows inrelatively close temporal proximity to the firstto ensure thatintended targets
arekilled. The Bureau of Investigative Journalism has confirmed the CIA’s use of such strikes in
Pakistan, which have killed “dozens” of civilians and rescuers attending to victims of initial
strikes.?%® Double-tap strikes appear to be a violation of the principle of distinction.

(B) IHRL

236 prosecutorv. Stanislav Galic, IT-98-29-T (2003), 47; Prosecutor v. Blaskic, IT-95-14-A (2004), 114.
237 additional Protocol 11, Article 13(3)
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Journalism, February 4, 2012, https://www.thebureauinvestigates.com/stories/2012-02-04/cia-tactics-in-pakistan-include-
targeting-rescuers-and-funerals

49



ThelCJ has affirmedthe positionthat IHRL principles canbe applicablein cases ofarmed
conflictin conjunction with IHL.24° This leaves the question ofjurisdiction, where the United
States’ view seems to differ from international jurisprudential trends and OHCHR Human Rights
Committee suggestions. ltmaintainsthatitsjurisdiction only extendstothose personswithin
its territory and subject to its jurisdiction. This restrictive conception is contradicted by the ICJ’s
opinion that international human rights instruments are applicable “in respect of acts done by a
state in the exercise of its jurisdiction outside its own territory.”?4' The United States also
seems to disregard the widely-acknowledged geographic and personal control bases for
extraterritorialjurisdiction. The Human Rights Committee has proposedthat, withrespectto
the ICCPR, thelatterbasisincludes “anybody directly affected by a state party’s actions.”?42
International legal consensus, as exemplified by such decisions as Al-Saadoon, is arguably
movinginadirection more closely alignedwiththe Committee’s jurisdictional expansion.
Furthermore, the ECtHR has found that IHRL principles apply to the actions of a state carried
outinanotherstate “throughthe consent, invitation oracquiescence ofthe government” of
the other state.?*3 This would, at a minimum, subject the United States to IHRL obligations in
those countries in which it claims host state consent for its drone strikes.

Substantively, United States strikes raise concerns under the right to life principle codified in
Article6(1)ofthe[ICCPR. Thoughtheuseoflethalforceisnotstrictly prohibited, the Human
Rights Committee has provided that

[tiheapplicationof potentiallylethalforce... mustbe strictlynecessaryinview of
the threat posed by the attacker; it must represent a method of last resort after
otheralternatives have been exhausted ordeemed inadequate; the amount of
force applied cannot exceed the amount strictly needed for responding to the
threat; the force applied must be carefully directed only against the attacker; and
the threat responded to must involve imminent death or serious injury.244

Despitealack of consensus onthe precise definition ofimminencein therightto life context,
the PSP’s elimination of an imminent threat requirement altogether would appear problematic.
Outsidethe case ofanarmed conflict, United States drone strikeswould likely sufferserious
infirmity underthe necessity and proportionalityrequirementsas well. The International Bar
Association comments that targeting individuals on the lone basis of affiliation with previously

240 Advisory Opinion Concerningthe Legal Consequences ofthe Construction ofa Wallin the Occupied Palestinian Territories,
2004 1.C.J. 139, para. 106.

241 Advisory Opinion Concerningthe Legal Consequencesofthe Construction ofa Wallin the Occupied Palestinian Territories,
2004 1.C.J. 139, para. 107.

242 Kretzmer, “TargetedKilling of Suspected Terrorists: Extra-Judicial Executions or Legitimate Means of Defense,” 184.
243 Bankovic v. Belgium, 52207/99 ECHR 2001, 69.

244 «General Comment No. 36 on Article 6 of the International Covenant on Civil and Political Rights, on the Right to Life,” para.
12.
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committedactsorpositionwithinagivenorganization,absentanimminentthreat, wouldfail
both strictures.?45

Additionally, itisconceivablethatArticle 1 ofthe CAT,whichincludesphysicaland mental
suffering, could be so construed as to capture the deleterious phycological impacts on those
living in the immediate vicinity of drone targeting zones.

Summary

Astheforegoingexplains, the United States’ primarylegaljustificationsforitsinternational
drone strike operations are susceptible to critique on multiple grounds. Tableau 3 below
graphically represents these critiques and color-grades them according to gravity. Red
representsacontradictionofinternationallawasinterpreted byinternationaljudicialbodies,
clearviolations (e.g., doing X when the law unequivocally says X is prohibited) or elimination of
legal elements of given principles; yellow indicates an expansion above and beyond general
conceptions of given principles; and pink connotes uncertainty as to the legality of United
States actions.

Tableau 3

LEGAL ARGUMENT RITIOUE

Strikes part of single, ongoing NIAC | | Al-Qaida and associated forces not single
“organized armed group”
Individual groups fail intensity requirement

Strikes in self-defense

Response indefinite

Strikes in accord with host state Hadi government in Yemen lacks effective control
consent for consent purposes

Strikes in accordance with Not clear United States has lived up to relevant
unwilling-unable doctrine factors

Tableau 4 portrays the critiques of United States drone strike operations under IHL and

THRL.
Tableau 4
LEGAL RP RITIOUE
IHL National self-defense basis expands targeting
doctrine

Strikes raise potential denial of quarter issues

245 The Legality of Armed Drone Strikes underInternational Law: Background Paperbythe International Bar Association’s
Human Rights Institute, 37.
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e )

Necessity/proportionality problems under right to
life

Potential CAT, Art. 1 issue under right not to be
subjected to cruel, inhuman or degrading treatment

Assessment of United States’ Position

The position of the United States vis-a-vis its international drone operations may be construed
as furthering national interests and even tenuously as comporting with domestic law. Such a
generous construal, however, is moredifficultinthe contextofinternationallaw. The United
Stateslegal position stretches, conflates and, in someinstances, contradicts commonly
understood principles of jus ad bellum, IHL and IHRL in unilateral fashion. The United States
primarily justifies its use of lethal drone targeting through recourse to an armed conflict
paradigm. Accordingly, itsuggestsitsdrone strikesinmultiple Middle Easternand African
countries are permissible acts within an ongoing NIAC with al-Qaida and its associated forces.
Thisinterpretation, however, eschews prevailing NIAC analysis surrounding organization and
intensity. Additionally, it claimsits drone strikes are acts of self-defense, though, largely
bypasses Article 51’s armed attack requirement and eliminates the need for an imminent threat
intheemploymentofanticipatoryforce. Itinvokeshoststate consentand the unwilling-unable
doctrine, butignores such facts as Pakistan’s overt condemnation of strikes within its borders.

In assessing these deviations in totality, the United States appears to be stretching international
legal frameworks to accommodate actions for which they were not originally conceived and in a
mannerwhich may wellhave alargerdestabilizinginfluence onthe international rule of law.
Lacking a superordinate judiciary with enforcement capacity, the force and balance of
international law is maintained through shared state consensus on the general meaning of legal
dictatesand consistentwillingnesstoabide bythem. When statesunderstand therulesand
committo followingthem, positive-sum benefits of rule of law are realizable. State behavior
can be generally predictable, reducing arbitrariness and promoting transparency and stability.
Clarity of meaning also permits ready identification of violations, which enhances the operation
of non-judicial accountability mechanisms, such as collective sanction regimes or reputational
costs.

Somedegree of ambiguity, as well as some margin of wiggle room for permissible non-
compliance, is often necessary in achieving wide-spread state support forand adherencetoa
giveninternationallegalregime. Thebalance,however,becomesfrustratedwhenastate
within the system adopts an understanding of the legal guidelines differing substantially from
that of the other states. The systemictumultis all the more pronounced when the deviant
stateis asuperpower, by andlarge immune to the immediate consequences that might
otherwise impact the nonconforming behavior of less powerful states. In this case,
nonconformity leadstoareductioninthe predictability ofthe powerful state’s actions. The
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remaining states are leftin a state of uncertainty, waveringbetweenthe statusquoand some
amorphous limbo — a condition complicated by the fact that the now unpredictable superpower
is likely to also be a primary enforcer of the now ambiguous legal order.

The United States’ expansion of international legal principlesto coverits targeted strike
operations arguably represents a finite realization of this abstract scenario. Its position defies
straightforwardlegal categorization, conflatingjusadbellumand IHL injustifying targeting,
lumping actionsindifferentcountries againstdifferentgroups underasingle NIAC without
consideration of heretofore prevailing armed conflict analysis, removing imminent threat as a
threshold requirement for the already questionable practice of preemptively using force in the
name of self-defense, floutingthe principle ofdistinctioninthe case ofdouble-tap strikesand
utilizinganintelligenceagencytocarryoutovertly military actions, like airstrikes. Adoption of
thisnovel positionis notwithoutimpactas other states, alliesand enemies alike, respond to
the uncertainty surrounding a burgeoning era of weaponized drone proliferation.

More than ninety state and non-state actors now boastdrone capabilities with more to follow
inthe future. A CenterforaNew American Security reportassessingthe implications ofa
drone-enabledworld foundthatthe “U.S. precedentfor drone useloomslargeinhow many
countries perceive drones,” suggesting some may utilize the aforementioned limbo period to
take similar liberties to those taken by the United States.?*6 This raises “awkward questions for
U.S. policymakers if other countries invoke [the United States’ precedent] in defense of policies
that the United States does notapprove of.”?4” The scenariois notdifficult to envision, as
Russiahasalreadymade use ofdronesin Ukraine and, likely, Syria.?*8 Evenmoretroubling
fromaUnited States perspectiveisthe eventualityinwhichnon-stateactorsitdeemsterrorist
organizationsusedronetechnologiesinthe course ofthe United States-proclaimedarmed
conflict (or in self-defense against United States aggression). The factthat these actions may
wellcomportwiththe United States’ expansive legaljustifications forits own strikes makes
condemnation problematic.

Summary

Insummation, the United States persists with its drone strike operations and maintainsits
exceptional legal justifications. This position stretches core international law concepts,
selectively disregards others and, ultimately, erodes shared common understanding. While the
United States to date remains the only large-scale user of lethal drone targeting, Russia, China,
Turkey and others have seized upon the United States’ lead in the war on terror-induced period
oflegallaxitytotake morerepressiveactionsagainsttheirown “terrorist’concerns. Thistrend
seems likely to continue and may wellincorporate greater use of drone technologies.
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PART IV
POSSIBLE ALTERNATIVES

Mindful ofthe presentapproach’s drawbacks, the question ariseswhetherornotanyviable
alternativesmayexist? Canthe United States protectitselffromterroristthreatswhilelimiting
the negative externalities of its prevailing international counterterrorism model?

Onesuperficially obvious optionmightbe to constrictforcefulactiontocomportmore closely
withthegeneralunderstandingofrelevantinternationallaw principles. Thisroute, however,
appears unsatisfactory, as it would likely require a drastic reduction in United States’
counterterrorism operations and has also been argued to be overly facile. Forinstance, Rosa
Brooks has suggested that shortcomings in the out-of-date international legal order, ill-
equipped to handle contemporary threats posed by non-state actors, have induced the United
States to pursue the actions it has. She notes the following:

Itis easy to insist that the United States should not use force without explicit
Security Council authorization, for instance, but the Security Council is paralyzed
by anachronistic membership and voting rules that are themselves arguably
inconsistentwithrule-of-lawnorms. Similarly, itiseasytopointouttheabsurdity
of the U.S. definition of “imminent threat,” but the United States is not wholly
wrong to argue that traditional definitions of imminence are inadequate in the
contextoftoday’s threats. And itis easy to lambast circular U.S. arguments about
sovereignty, buthere again the United Statesis notnecessarily wrongto argue
thatwhenmanylivesmaybe atstake, sovereignty surely cannotbe anabsolute
bar to intervention.?4°

Underthisview, the United States’positioncanbe seenasakindofnecessaryresponseand,
more broadly, as driving at a needed modernization of the post-World War Il, state-centric legal
order.

Anoft-cited alternativetothe use offorceingeneralisalawenforcement-based model. Under
suchaschema, endorsed in Pillar Il of the United Nations’ Global Counter-Terrorism Strategy,?*°
the perpetrators of international terrorist acts are considered to be criminals, not enemy
combatants,andaresubjectedaccordinglytolegal sanction. Todate, nineteeninternational
legal instruments exist in the United Nations setting forth a legal framework for the
criminalization ofterroristacts relatingto civilaviation, maritime navigation, attacks against
international staff, hostage taking, nuclear materials, explosive materials, terrorist bombings,

249 Brooks, “Drones and the International Rule of Law,” 98.

250 Global Counter Terrorism Strategy, United Nations Office of Counter-Terrorism,_
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terrorist financing and nuclear terrorism.?%" Additionally, negotiations on the proposed
Comprehensive Convention on International Terrorism have been pendinginthe United
Nations General Assembly since 1996. It would provide, inter alia, a comprehensive definition
of qualifying terrorist conduct, procedures for suspect apprehension and sanction and
jurisdictional parameters.2%2 Proponents contend that this criminal justice-based model would
provide a peaceful, transparentand accountable alternative to use of force, rooted inand
reinforcing of rule of law and human rights principles.

Momentum toward widespread implementation, however, has been frustrated by an inability
toreachconsensusonthedefinitionofterrorismitself. Forcefulargumentshavealsobeen
made against this approach, citing the protracted nature of judicial proceedings, high
evidentiarythresholdrequirementsforprosecutionand generalforeclosure ofthe ability to
respondimmediatelytotime-sensitive threats and opportunitiesinthefield.?53 JohnBolton
has also contended that reliance on an international criminal justice approach unnecessarily
limits the United States’ military options and is tantamount to a violation of American
sovereignty, stating “[u]derour constitution, we are fully capable of decidinghowand whento
use military force... we do not need international human rights experts, prosecutors or courts to
satisfy our own high standards for American behavior.”?54

Another possible alternative, articulated in Pillar | of the United Nations’ strategy, calls for the
embrace of the more wholistic approach of addressing underlying conditions conducive to the
spread of terrorism. It involves making

best use of the capacities of the United Nations in areas such as conflict
prevention, negotiation, mediation, conciliation, judicial settlement, rule of law,
peacekeeping and peacebuilding in order to contribute to the successful
prevention and peaceful resolution of prolonged, unresolved conflicts.2%®

Such an approach of acknowledging and improving core conditions forming the genesis of
terrorist activity is not without some precedent. The Good Friday Accords of 1998 provide an
example ofanefforttowardthisendinthe context ofthe United Kingdom'’s protracted struggle
with the Irish nationalist movement. The peace process in Colombia between the government
and the Revolutionary Armed Forces of Colombia (FARC) offers another such template. Under
thismodel, the United States mightconsiderthe grievances motivating terroristcampaigns
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against it and work, through negotiation and other non-conflictual means, toward minimizing
them. While this framework could have the potential to bring abouta longer-term solution, it
wouldlikely require the United States to rethink fundamental bulwarks ofits foreign policy,
such as its relations with Israel and other Middle Eastern alliances. Given the current political
climate, this shift appears unlikely for the foreseeable future.

CONCLUSION

Thesunsetofthe Clintonpresidency sawthedawnoftheweaponizeddroneera. Sincethen,
Hellfire missile-enabled UAVs have featured prominently in the United States’ post-September
11 international counterterrorism operations. Of the three presidential administrations
authorizing their use, only the Obama years afforded any meaningful effort toward enhancing
transparency. The currentadministration has reversed course on this initiative, shrouding its
targeted killing program back in Bush-era secrecy.

While the early roots of the war on terror in Afghanistan against the perpetrators of the
September 11 attacks have steadily grown to produce acomplextree of counterterrorism
operations spanning seventy-six countries, the United States’ legal position under international
law, most clearly articulated by the Obama Administration, has remained unchanged. Its
architecture, based variously on exceptional interpretations of an NIAC, self-defense, consent
andthe unwilling-unable doctrine, stretchesthe fabricof post-World War Il jusad bellum, IHL
and IHRL doctrines. In an age of expanding weaponized drone proliferation, the United States’
expansive legal position raises rule of law concerns, potentially setting a troubling precedent for
other state and non-state actors.

Alternatives to the United States’ international counterterrorism model, including scaling back
strike operations,implementinginternational criminallaw-based modelsand addressing
underlyingconditionsdrivinganti-Americanterrorism, existintheory. Inpractice, however,
each option would have consequences rendering it impracticable under present and
foreseeable political conditions. It, thus, appears thatthe United Statesis locked intoits
current approach for the time being.
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